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In the District Court, Territory of Alaska, Second

Division.

No. 3101.

F. S. POWELL, E. E. POWELL, and GEORG^E
W. DUTTON, Trustees of NOME DREDG-
ING TRUST, a Common Law Trust,

Plaintiffs,

vs.

HAMMON CONSOLIDATED GOLD FIELDS, a

Corporation of the State of Maine,

Defendant.
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SUMMONS.

The President of the United States of America, to

Hammon Consolidated Gold Fields, a Corpora-

tion of the State of Maine, Defendant Above

Named, GREETING:
You are hereby summoned and required to appear

and answer the complaint of the plaintiff on file in

the office of the Clerk of said court, at the city of

Nome in said Territory, within thirty days from

the service of this summons upon you, or judgment

for want thereof will be taken against you ; and you

are hereby notified that if you fail to answer the said

complaint the plaintiffs will take judgment against

you for the sum demanded in the complaint, to wit,

the sum of Twenty-five Thousand ($25,000.00) Dol-

lars, with interest thereon at the legal rate of eight

per cent per annum from December 1, 1928, and

costs of suit.

WITNESS, the Honorable G. J. LOMEN, Judge

of the said District Court, and the seal of said Court

hereto affixed, this fifteenth day of June, in the year

of our Lord one thousand nine hundred and twenty-

nine, and of the Independence of the United States

the one hundred and fifty-third.

[Seal] THOS. D. JENSEN,
Clerk of the District Court, Territory of Alaska,

Second Division.

By Norvin W. Lewis,

Deputy Clerk.
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United States Marshal's Office,

Territory of Alaska,

Second Division,—ss.

I hereby certify that I received the within sum-

mons on the 15th day of June, 1929, and thereafter,

on the 15th day of June, 1929, I served the same at

Nome, Alaska, by delivering to and leaving with

John Treichler, statutory agent of Hammon Con-

solidated Gold Fields, a true copy thereof together

with a certified copy of the complaint filed herein,

both certified to by the attorney for the plaintiff.

Returned this 17 day of June, 1929.

CHAS. D. JONES,
U. S. Marshal.

By C. M. AUyn,

Deputy.

MARSHAL'S COSTS:
1 service $3.00

[1*]

[Endorsed] : Filed Jun. 17, 1929. [2]

*Page-number appearing at the foot of page of original certified

Transcript of Kecord.
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In the District Court of the Territory of Alaska,

Second Division.

No. 3101.

F. S. POWELL, E. E. POWELL and GEORGE W.
DUTTON, Trustees of NOME DREDGING
TRUST, a Common Law Trust,

Plaintiffs,

vs.

HAMMON CONSOLIDATED GOLD FIELDS, a

Corporation of the State of Maine,

Defendant.

COMPLAINT.

Plaintiffs complain of defendant and for cause

of action allege

:

I.

Defendant, Hammon Consolidated Gold Fields, is

and was at all times herein mentioned a corporation

duly organized under the laws of the State of Maine,

and engaged in business in the Territory of Alaska.

II.

Nome Dredging Trust is and was at all times

herein mentioned an unincorporated association in

the form of a common law trust, formed and organ-

ized by trust agreement duly executed and acknowl-

edged, with power and authority to contract in its

trust name, by its officers and trustees. The plain-

tiffs, F. S. Powell, E. E. Powell and George W.
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Diitton, are and constitute all of the trustees of said

Nome Dredging Trust. At the time the contracts

herein set forth were executed by said Nome Dredg-

ing Trust, the sole trustees of said Nome Dredging

Trust were F. S. Powell and George W. Dutton,

but since the execution of said contracts and prior

to the commencement of this action, the number of

trustees was regularly increased to three, in manner

and form as provided in the trust agreement of

said Nome Dredging Trust, and the plaintiff E, E.

Powell was [3] thereupon elected and appointed

one of the trustees of said Nome Dredging Trust.

III.

Alaska Dredging Company is and was at all

times herein mentioned, a corporation duly organ-

ized and existing under and by virtue of the laws of

the State of Washington.

IV.

On or about July 23, 1923, said Nome Dredging

Trust and said Hammon Consolidated Gold Fields

made, entered into and executed a certain contract

in writing, a true copy of which is hereto annexed,

marked "Exhibit One" and made a part of this

complaint.

V.

At and prior to the making, execution and de-

livery of said contract "Exhibit One," the plaintiffs

were the owners of all the personal property de-

scribed in Schedule "A" to said contract, and were

also the owners and ever since have been and still
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are the owners of all the mining claims and other

property not personal described in said Schedule

"A." At and prior to the execution and delivery

of said contract "Exhibit One," E. E. Powell was,

he ever since has been and still is the owner of all

those mining claims and property described in

Schedules "C" and "D" to said contract "Exhibit

One." At and prior to the making, execution and

delivery of said contract "Exhibit One," Alaska

Dredging Company, a corporation, was and it ever

since has been and still is the owner of all those

certain mining claims and property described in

Schedule "B" to said contract "Exhibit One."

[4]

VI.

On or about July 23, 1923, and immediately or

very shortly after the execution of said contract

"Exhibit One," Alaska Dredging Company, a cor-

poration, and Nome Dredging Trust, made, entered

into and executed a certain contract in writing, a

true copy of which is annexed to and made a part

of this complaint, marked "Exhibit Two."

VII.

On or shortly after July 23, 1923, and prior to

August 15, 1923, said Alaska Dredging Company

duly delivered in escrow to the Bank of California,

N. A., San Francisco, Calif., a deed, designated for

convenient reference "F." Said deed was duly

executed and acknowledged by said Alaska Dredging

Company and a true copy of the same is hereto at-

tached, marked '

' Exhibit Three '

' and made a part of
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this complaint; and with said deed and at the same

time, delivered escrow instructions in writing to said

Bank of California, N. A., San Francisco, Calif.,

which said escrow instructions were signed by

Alaska Dredging Company and approved in writing

by Nome Dredging Trust and a true copy thereof

is hereto annexed, marked "Exhibit Pour" and

made a part of this complaint. The said Bank of

California, N. A., received said deed and instruc-

tions and receipted therefor in the following words

:

"Receipt of the above mentioned deed is

hereby acknowledged, to be held pursuant to the

foregoing instructions.

BANK OF CALIFORNIA, N. A.,

By STUART F. SMITH,
V. P."

VIII.

On or about July 23, 1923, and immediately or

very shortly after the execution of said contract

"Exhibit One" the said Nome Dredging Trust ob-

tained the other leases, two in number, in the form

prescribed by said contract "Exhibit One" of the

mining claims and properties described in Sched-

ules "C" and "D" thereto, from E. E. [5]

Powell, said leases being duly executed by the

parties thereto and being mutatis mutandis identi-

cal with "Exhibit Two."

IX.

On or shortly after July 23, 1923, and prior to

August 15, 1923, said E. E. Powell duly delivered

in escrow to the Bank of California, N. A., San
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Francisco, Calif., two deeds, designated for con-

venient reference "G" and "H." Said deeds were

duly executed and acknowledged by said E. E.

Powell, and true copies of the same are hereto an-

nexed, marked "Exhibit Five" and "Exhibit Six"

and made a part of this complaint; and with said

deed and at the same time delivered escrow in-

structions in writing to said Bank of California,

N. A., San Francisco, Calif., which said escrow

instructions were signed by said E. E. Powell and

approved in writing by Nome Dredging Trust, and.

true copies thereof are hereto annexed, marked

"Exhibit Seven" and "Exhibit Eight" and made

a part of this complaint. The said Bank of Cali-

fornia, N. A., received said deeds and instructions

and in each case receipted therefor in the following

words

:

"Receipt of the above mentioned deed is

hereby acknowledged, to be held pursuant to

the foregoing instructions.

BANK OF CALIFORNIA, N. A.,

By STUART F. SMITH,
V. P."

X.

On or shortly after July 23, 1923, and prior to

August 15, 1923, said Nome Dredging Trust de-

livered to said Bank of California, N. A., San Fran-

cisco, Calif., in escrow, all those certain deeds, bills

of sale, and documents duly executed and acknowl-

edged, as provided in said contract "Exhibit One,"

to be by it so deposited in escrow, all in the form

provided by said "Exhibit One," which said deeds,
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bills of sale and documents were for convenient

reference designated as "A," '^B," "C," "D" and

**'E," which said deeds, bills of sale, and documents

are hereto annexed and made a part of this com-

plaint, marked respectively "Exhibit Nine," ''Ex-

hibit Ten, " " Exhibit Eleven, " " Exhibit Twelve '

' and
'

' Exhibit Thirteen '

'
; and at the same time delivered

[6] to said Bank of California, N. A., escrow in-

structions in writing, duly signed by said Nome
Dredging Trust and approved in writing by the de-

fendant Hammon Consolidated Gold Fields, and a

true copy thereof is hereto annexed, marked "Ex-

hibit Fourteen, '

' and made a part of this complaint.

Said Bank of California, N. A., received said deeds,

bills of sale and documents and instructions, and

receipted therefor in the following words

:

"Receipt of the instruments above mentioned,

marked 'A,"B,' 'C,' 'D' and 'E' is hereby ac-

knowledged, to be held pursuant to the forego-

ing instructions.

BANK OF CALIFORNIA, N. A.,

By STUART F. SMITH,
V. P."

XI.

Upon the execution and delivery of the contract

"Exhibit One" to this complaint by said Nome
Dredging Trust, and said Hammon Consolidated

Gold Fields, a corporation, and not later than Au-

gust 15, 1923, said defendant, Hammon Consolidated

Gold Fields, took possession of all and singular the

real and personal property described in said con-

tract "Exhibit One," and the Schedules "A," "B,"
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''C" and "D" thereto, and commenced the per-

formance of the lease thereby created, and so con-

tinued in the possession of all said property and in

the performance of said lease, until subsequent to

December 29, 1927. On December 30, 1927, said

defendant, Hammon Consolidated Gold Fields,

wrongfully attempted to withdraw from and sur-

render said lease, "Exhibit One," by telegraphing

and delivering to said Nome Dredging Trust, Alaska

Dredging Company, and E. E. Powell, a notice in

writing in words and figures as follows

:

'

' San Francisco, December 30, 1927.

"Nome Dredging Trust and Messrs. F. S. Powell

and George W. Dutton, Trustees,

307 Crown Building,

Seattle, Washington.

Dear Sirs

:

Hammon Consolidated Gold Fields hereby gives

notice that, reserving to itself the rights continuing

in it after [7] termination of that certain agree-

ment between yourselves and it, dated July 10th,

1923, it hereby surrenders as of December 31st,

1927, the lease of and option to purchase certain

mining ground belonging to you and to Alaska

Dredging Company and to E. E. Powell, granted to

it by said agreement, and, subject to the foregoing

reservation, hereby surrenders possession of said

mining ground.
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A copy of this notice has been sent to Alaska

Dredging Company and to E. E. Powell.

Yours truly,

HAMMON CONSOLIDATED GOLD FIELDS,
By C. A. HIGHT,

President."

XII.

Plaintiffs have not, neither has Nome Dredging

Trust nor Alaska Dredging Company nor E. E.

Powell, agreed to accept or accepted the said at-

tempted surrender of said lease and option "Ex-

hibit One," and the plaintiffs have not, neither has

Nome Dredging Trust nor Alaska Dredging Com-

pany nor E. E. Powell at any time taken or accepted

possession of any of the real or personal property de-

scribed in said contract, "Exhibit One" and the

Schedules "A," "B," "C" and "D" thereto.

Neither the plaintiffs nor said Nome Dredging Trust

have ever at any time agreed and do not now agree

to the said attempted surrender and termination of

defendant's liability to them created by the execu-

tion of said contracts, "Exhibit One" and the other

leases and options executed pursuant thereto, and

neither the plaintiffs nor said Nome Dredging Trust

have ever taken or accepted possession of any part

of the real or personal property described in said

contract. Said contract "Exhibit One" is still in

full force and effect, as are likewise the other leases

and options executed pursuant to and in accordance

with the provisions of said "Exhibit One." [8]



12 Hammon Consolidated Gold Fields

XIII.

Notwithstanding the wrongful attempt of defend-

ant to terminate and surrender said lease and option,
'

' Exhibit One '

' and the other said leases and options

executed pursuant thereto, and to surrender the

possession of the property described therein, the

defendant continued during a large part of the

mining season of the year 1928 to mine and dredge

upon the claims described in Schedule "B" to said

"Exhibit One" and paid to the Alaska Dredging

Company the agreed royalty from such mining and

dredging operations, amounting to $8,898.25.

XIV.

Defendant, Hammon Consolidated Gold Fields,

has made in full all the payments provided in Para-

graph 2 of said "Exhibit One" and did not exercise

its optional right to surrender provided in said

Paragraph 2.

XV.
Defendant, Hammon Consolidated Gold Fields,

has paid to Nome Dredging Trust and to Alaska

Dredging Company the royalty and/or minimum

annual payments provided by said contract, "Ex-

hibit One" to be paid to them to and including the

payment due December 1, 1927, amounting to $85,-

090.20, to Nome Dredging Trust, and $79,249.70 to

Alaska Dredging Company, and has also paid to

Alaska Dredging Company a part only of the

royalty and/or minimum amiual payment due to it

on December 1, 1928, such part amounting to $8,-

898.25, and has also paid to E. E. Powell all the
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royalty and/or minimum annual payments due said

E. E. Powell as provided by said contract "Exhibit

One" to be paid to liim uj) to and including the

payments due December 1, 1926, amounting to

$36,916.6'8 in all, and no more, and has paid to said

E. E. Powell on account of royalty and/or minimum
annual payments due December 1, 1927, the sum of

$523.79 and no more. [9]

Defendant has not paid the plaintiffs or Nome
Dredging Trust any part of the royalty and/or

minimum annual payments due plaintiffs December

1, 1928, amounting to $25,000.00, neither has de-

fendant deposited any part thereof to the account of

plaintiffs or Nome Dredging Trust, in the Bank of

California, N. A., San Francisco, Calif., or else-

where. The whole amount of said royalty and/or

minimum payment due the plaintiffs December 1,

1928, amounting to $25,000.00, with interest thereon

at the legal rate of eight per cent per annum, is now
due, owing and unpaid from defendant to plaintiffs.

XVI.

Plaintiffs and said Nome Dredging Trust have at

all times kept and performed all the agreements of

said contracts "Exhibit One" and "Exhibit Two"
and the other two leases executed with E. E. Powell

referred to in paragraph VIII hereon, on their

parts to be kept and performed, and so likewise have

the said Alaska Dredging Company and said E. E.

Powell kept and performed all the agreement of all

of said leases and contracts on their parts respec-

tively to be kept and perfomied.
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WHEREFORE, plaintiffs pray judgment against

the defendant for the sum of $25,000.00, with in-

terest thereon at the legal rate of eight per cent

per annum from December 1, 1928, and costs of suit.

LYONS & ORTON,
IRA D. ORTON,

Attorneys for Plaintiffs. [10]

State of Washington,

County of King,—ss.

E. E. Powell, being first duly sworn on oath, says:

That he is one of the plaintiffs in the above-entitled

action; that he has read the foregoing complaint,

knows the contents thereof and believes the same to

be true.

E. E. POWELL.

Subscribed and sworn to before me this 5th day

of June, 1929.

[Seal] THOMAS R. LYONS,
Notary Public in and for the State of Washington,

Residing at Seattle.

My commission expires Sept. 22, 1930.

United States of America,

Territory of Alaska,

Second Division,—ss.

Ira D. Orton, being first duly sworn on oath, de-

poses and says : That he is one of the attorneys for

the plaintiffs in the above-entitled action; that he

has read the foregoing complaint, knows the con-

tents thereof, and believes the same to be true.

That the reason why this verification is made by
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affiant instead of by plaintiffs in person is because

all of the plaintiffs are absent from the Territory of

Alaska, and for that reason are unable and incapable

of making this verification.

IRA D. ORTON.

Subscribed and sworn to before me this 15th day

of June, 1929.

[Seal] C. M. ALLYN,
Notary Public in and for the Territory of Alaska,

Residing at Nome.

My commission expires May 19, 1930.

[Exhibits attached to Complaint omitted as per

Stipidation Re Printing Transcript of Record.]

[11]

[Endorsed] : Filed June 15, 1929. [115]

[Title of Court and Cause.]

MOTION TO MAKE DEFINITE AND CER-
TAIN.

The above-named defendant, Hammon Consoli-

dated Gold Fields, a corporation, hereby moves

the honorable, the above-entitled court, for an order

requiring the plaintiffs to make the complaint filed

herein definite and certain in each of the particu-

lars in which it is hereinafter specified that said

complaint is indefinite and uncertain.

Said complaint is indefinite and uncertain in that

it cannot be ascertained therefrom:
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affiant instead of by plaintiffs in person is because
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MOTION TO MAKE DEFINITE AND CER-
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The above-named defendant, Hammon Consoli-

dated Gold Fields, a corporation, hereby moves

the honorable, the above-entitled court, for an order

requiring the plaintiffs to make the complaint filed
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lars in which it is hereinafter specified that said

complaint is indefinite and uncertain.

Said complaint is indefinite and uncertain in that

it cannot be ascertained therefrom:
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a. What are the terms and conditions of the

alleged trust agreement mentioned in paragraph II

of said complaint;

b. Where is the principal place of business of

said Nome Dredging Trust;

c. Where or under the laws of what state or

jurisdiction said Nome Dredging Trust was formed

or organized; [116]

d. Who are the beneficiaries of said Nome
Dredging Trust;

e. What is meant by the term "a common law

trust";

f. What is meant by the allegation "an unin-

corporated association in the form of a common law

trust "

;

g. What kind of association Nome Dredging

Trust is;

h. How said trust agreement gave or could give

said Nome Dredging Trust power or authority to

contract in its trust name;

i. Whether said Nome Dredging Trust has done

any of the matters and things required by the laws

of the Territory of Alaska as a condition to the

doing of business in said Territory by foreign joint

stock companies, and what things, if any, said Nome
Dredging Trust has done in that behalf;

j. Whether said Nome Dredging Trust has paid

its annual corporation tax last due;

k. Whether Alaska Dredging Company has done

any of the matters and things required by the laws

of the Territory of Alaska as a condition to the

doing of business in said Territory by foreign cor-
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porations, and what things, if any, said Alaska

Dredging Company has done in that behalf

;

1. How and in what capacity the plaintiffs are

owners of the property mentioned in Schedule "A"
to said Exhibit One, and whether the plaintiffs own

the same or claim to own the same individually, or

in their alleged capacity as trustees

;

m. How said trust agreement gave or could give

said Nome Dredging Trust the power or capacity

to approve in writing, or otherwise, the alleged

escrow instructions mentioned in said complaint,

or to deliver the various documents therein men-

tioned
;

n. How or why the notice of termination or sur-

render given by defendant, as alleged in paragraph

XI of said complaint, is or was wrongful; [117]

o. How or why any of the alleged contracts,

leases and/or options mentioned in paragraph XII
of said complaint is or can be in full, or any, force

and effect;

p. During what part of the mining season of

1928 defendant mined and dredged upon the claims

mentioned in paragraph XIII of said complaint.

This motion is based upon all papers and pro-

ceedings in said action, and is made on the ground

that said complaint is so indefinite and uncertain

in each of the ^particulars above specified that the

precise nature of the charge or cause of action is

not apparent, and that defendant needs the par-

ticulars called for by this motion in order to prop-

erly prepare for the trial of this action.
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Dated: August 28, 1929.

O. D. COCHRAN,
PILLSBURY, MADISON & SUTRO,

Attorneys for Defendant. [118]

[Endorsed] : Filed Sept. 3, 1929. [119]

[Title of Court and Cause.]

MOTION TO STRIKE.

The above-named defendant, Hammon Consoli-

dated Gold Fields, a corporation, without waiving

any of the objections made by its motion to make

definite and certain herein, hereby moves the hon-

orable, the above-entitled court for an order strik-

ing from said complaint all and every part of Para-

graph XIII thereof.

This motion is based upon all the papers and pro-

ceedings in said action and is made upon the ground

that said Paragraph XIII, and each and every

allegation thereof, is irrelevant and redundant.

Dated: Aug. 28, 1929.

O. D. COCHRAN,
PILLSBURY, MADISON & SUTRO,

Attorneys for Defendant. [120]

[Endorsed] : Filed Sept. 3, 1929. [121]
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[Title of Court and Cause.]

DEMURRER.

The above-named defendant, Hammon Consoli-

dated Gold Fields, a corporation, without waiving

any of the objections made by its motion herein

for an order requiring the above-named plaintiffs

to make their complaint definite and certain, or by

its motion to strike parts of said complaint, files

this its demurrer to the said complaint, and for

grounds of demurrer specifies the following:

I.

That said comj)laint does not state facts sufficient

to constitute a cause of action.

II.

That the plaintiffs have no legal capacity to sue.

III.

That there is a defect of parties plaintiff in each

of the following particulars:

a. That plaintiffs have no power or authority

to sue as trustees of Nome Dredging Trust, an

alleged common-law [122] trust, or for or as

representing the beneficiaries of said alleged Trust

;

b. That each of the beneficiaries of said Nome
Dredging Trust is a necessary party to this action

;

c. That each of the beneficiaries of said Nome
Dredging Trust is an indispensable party to this

action.
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WHEREFOEE, defendant prays for judgment

that plaintiffs take nothing by this action, and that

defendant be dismissed hence with its costs.

O. D. COCHRAN,
PILLSBURY, MADISON & SUTRO,

Attorneys for Defendant. [123]

[Endorsed] : Filed Sept. 9, 1929. [124]

At a General Term of the District Court for the

Territory of Alaska, Second Division, begun

and holden in the City of Nome, commencing

on the 19th day of January, 1929. The Hon-

orable G. J. LOMEN, District Judge, Presid-

ing.

[Title of Court and Cause.]

MINUTES OF COURT—DECEMBER 9, 1929—

ORDER OVERRULING DEMURRER.

Upon the convening of court the following pro-

ceedings were had:***********
Plaintiffs represented in court by counsel, Ira D.

Orton. Defendant represented in court by counsel,

O. D. Cochran. Demurrer heretofore filed was pre-

sented by O. D. Cochran, counsel for defendant, and

after argument by counsel for defendant and plain-

tiff was overruled by the Court. Defendant takes

exceptions to Court 's ruling and exceptions allowed.
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Whereupon court adjourned until 3 P. M. to-day,

September 9, 1929. [125]

[Title of Court and Cause.]

ANSWER.

The above-named defendant, Hammon Consoli-

dated Gold Fields, a corporation, without waiving

any of the objections made by its demurrer or its

motion to make certain or its motion to strike in

the above-entitled action, files this its answer to the

complaint of the plaintiffs in said action, and ad-

mits, denies and avers as follows:

First Answer and Defense.

I.

Defendant admits the allegations of paragraph

I of said complaint.

11.

Answering the allegations of paragraph II of

said complaint, defendant denies that Nome Dredg-

ing Trust is and/or was at all or any of the times

mentioned in said complaint, or at any other time

or at all, an unincorporated association in the form

of a common-law trust; denies that Nome Dredg-

ing Trust [126] was formed and/or organized

by trust agreement duly executed and/or acknowl-

edged, or by any agreement or that it was otherwise

or at all formed and/or organized; denies that

Nome Dredging Trust has or ever had under said
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alleged trust agreement, or otherwise, any power

and/or authority to contract in its trust name,

either by its officers and/or its trustees, or any of

them, or otherwise or at all. Defendant denies

that plaintiffs F. S. Powell, E. E. Powell and

George W. Dutton are and/or constitute all or any

of the trustees of Nome Dredging Trust. Defend-

ant denies that any of said plaintiffs is or ever was

a trustee of Nome Dredging Trust, and defendant

denies that Nome Dredging Trust has or ever had

any trustee or trustees. Defendant denies that the

alleged contracts set forth in said complaint were

or that any of them was executed by Nome Dredg-

ing Trust. Defendant avers that said Nome Dredg-

ing Trust never had and has not now any legal ex-

istence or any power or capacity to execute any

of said alleged contracts, or to do any act or thing

whatever. Defendant denies that the number of

trustees of said Nome Dredging Trust was regu-

larly or at all increased, either at the time alleged

in said complaint, or at any other time, to three,

or to any other number, either in the manner

and/or form provided in said alleged trust agree-

ment, or otherwise or at all, and defendant denies

that plaintiff E. E. Powell was thereupon or at all

elected and/or appointed, or that he is or ever was,

one of the trustees of Nome Dredging Trust. De-

fendant avers that it has no knowledge or informa-

tion sufficient to form a belief as to any of the

allegations of said paragraph II except the allega-

tions hereinabove specifically denied, and on that

ground defendant denies each [127] and all of
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the allegations of said paragraph not hereinabove

sjDecifically denied.

III.

Answering the allegations of paragraph III of

said complaint, defendant avers that it has no

knowledge or information sufficient to form a be-

lief as to said allegations, or any thereof, and on

that ground defendant denies each and all of the

allegations of said paragraph, and every part

thereof.

IV.

Answering the allegations of paragraph IV of said

complaint, defendant admits that on or about July

23, 1923, it executed a written instrument, of which

Exhibit One attached to said complaint is a copy,

but defendant denies that said instrument is or

ever was a contract either between defendant and

Nome Dredging Trust or otherwise or at all, and

defendant denies that on July 23, 1923, or at any

other time, defendant entered into said alleged con-

tract, or any contract, with said Nome Dredging

Trust.

V.

Answering the allegations of paragraph V of said

complaint, defendant denies that plaintiffs were at

any time herein mentioned, or are now, or that any

of them was at any time herein mentioned, or is

now, the owner or owners of all or any of the real

or personal property described in Schedule "A"
to said Exhibit One. Defendant avers that it has

no knowledge or information of the allegations of

said paragraph, or any thereof, except the allega-
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tions hereinabove specifically denied, sufficient to

form a belief as to said allegations, or any thereof,

and on that ground defendant denies each and all

of the allegations of said paragraph [128] not

hereinabove specifically denied.

VI.

Answering the allegations of paragraph VI of

said complaint, defendant admits that a written in-

strument, of which Exhibit Two attached to said

complaint is a copy, was executed on or about July

23, 1923, but defendant denies that said instrument

is or ever was a contract either between Alaska

Dredging Company, a corporation, and Nome
Dredging Trust or otherwise or at all, and defend-

ant denies that on or about July 23, 1923, or at any

other time, Nome Dredging Trust and Alaska

Dredging Company entered into said alleged con-

tract.

VII.

Defendant admits the allegations of paragraph

VII of said complaint, except that defendant denies

that the escrow instructions therein mentioned were

approved in any way by Nome Dredging Trust, and

in this behalf avers that Nome Dredging Trust

never had and lias not now any legal existence or

any power or capacity to do any act or thing what-

ever.

VIII.

Answering the allegations of paragraph VIII of

said complaint, defendant denies that on or about

July 23, 1923, or at any other time, or at all, Nome
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Dredging Trust obtained the or any lease or leases,

two in number, or any other number, of the prop-

erties described in Schedules "C" and ''D" to said

Exhibit One, either from E. E. Powell, or anyone

else. Defendant denies that any instrument in the

form prescribed by the instrument, of which said

Exhibit One is a copy, w^as or is or could be a lease.

Defendant avers that the form of instrument con-

tained in said instrument, of which said Exhibit

One is a copy, and covering the said properties in

said Schedules ''C" and "D," is an option, and that

[129] any instrument in such form is and was at

all times an option, and that each of the alleged

leases from E. E. Powell, mentioned in said para-

graph VIII, W'as at all times herein mentioned and

is now an option. Defendant admits that on or

about July 23, 1923, a w^ritten instrument in the

form prescribed by the instrument, of which said

Exhibit One is a copy, and covering the mining

properties described in Schedule "D" of said Ex-

hibit One, was executed by E. E. Powell, and de-

fendant admits that said instrument was mutatis

mutandis identical with said Exhibit Two. Defend-

ant denies that said instrument was or could have

been duly or at all executed by or in favor of Nome
Dredging Trust, and denies that the same is or ever

was or could have been a lease or other agreement

betw^een E. E. Powell and said Nome Dredging

Trust. Defendant admits that on or about July 23,

1923, a written instrument was executed purport-

ing to cover properties described in Schedule "C" of

said instrument, of which Exhibit One is a copy.
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and purporting to be executed by E. E. Powell in

favor of Nome Dredging Trust, but defendant de-

nies that said agreement was or could have been

duly or at all executed by or in favor of Nome
Dredging Trust, or that the same is or ever was or

could have been a lease or other agreement between

said E. E. Powell and said Nome Dredging Trust,

or that the same was in the form prescribed by said

instrument, of which Exhibit One is a copy, or that

the same was mutatis mutandis or otherwise iden-

tical with said Exhibit Two. Defendant avers that

said written instrument purporting to cover said

properties in said Schedule "C" contained in para-

graph 23 the following provision, to wit

:

"Excepting, however, from the operation of

this article two claims not to exceed twenty

acres each in the East Bourbon Creek Basin,

which if acquired will be deemed to be included

in and covered by this agreement, but the actual

cost thereof, in such event will be added to the

purchase price,"

which provision is not in the form prescribed by

the instrument, [130] of which said Exhibit One

is a copy, and which provision has no corresponding

provision in said Exhibit Two.

IX.

Defendant admits the allegations of paragraph

IX of said complaint, except that defendant denies

that the escrow instructions therein mentioned were

approved in any way by Nome Dredging Trust, and

in this behalf avers that Nome Dredging Trust
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never had and has not now any legal existence, or

any power or capacity to do any act or thing what-

ever.

X.

Answering the allegations of paragraph X of

said complaint, defendant admits that on or shortly

after July 23, 1923, and prior to August 15, 1923,

certain documents, of which Exhibits Nine, Ten,

Eleven, Twelve, Thirteen and Fourteen attached

to said complaint are copies, were delivered to Bank

of California, N. A., San Francisco, Calif., and that

said bank received and acknowledged receipt of

the same, but defendant denies that said documents,

or any thereof, were or was duly executed and/or

subscribed and/or acknowledged and/or delivered

by Nome Dredging Trust, and avers that Nome
Dredging Trust did not and could not and had no

power or capacity to subscribe, execute, acknowl-

edge or deliver the same, or any thereof, or to do

any other act or thing. Defendant admits that its

written approval is endorsed on said document, of

which said Exhibit Fourteen is a copy.

XI.

Answering the allegations of paragraph XI of

said complaint, defendant admits that the instru-

ment, of which said Exhibit One is a copy, was

signed in the manner shown on said exhibit, and ad-

mits that a counterpart thereof was delivered to

defendant, but defendant denies that said Exhibit

One, or any instrument of w^hich it is a copy, is or

ever was a contract, and denies that the same was
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or could have been executed and/or [131] de-

livered by Nome Dredging Trust either at the time

alleged in said paragraph XI, or at any other time

or at all. Defendant admits that it took possession

of the real and personal property mentioned in

said paragraph XI and continued in possession of

the same until December 29, 1927. Defendant de-

nies that said alleged contract is or ever was a lease,

but avers that the same, if it is or ever was a con-

tract at all, is now and was at all times herein men-

tioned an option. Defendant denies that it ever

commenced or continued in the performance of the

alleged lease mentioned in said paragraph XI, or

in the performance of any lease whatsoever, with

any person or persons named in said complaint.

Defendant admits that on December 30, 1927, it

telegraphed and delivered a notice in the words

and figures mentioned in said paragraph XI, and

telegraphed and delivered a copy thereof to Alaska

Dredging Company and to E. E. Powell, but de-

fendant denies that it thereby or otherwise or at

all wrongfully attempted to withdraw from or sur-

render said alleged lease, of which Exhibit One is

a copy, or any lease. Defendant avers that said

notice of surrender operated as a surrender of any

agreement contained in said instrument, of which

Exhibit One is a copy, and that said surrender re-

lieved defendant of any and all liability, if any there

was or ever had been, under said instrument.

XII.

Answering the allegations of paragraph XII
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of said complaint, defendant denies that plaintiffs

and Alaska Dredging Company and E. E. Powell

have not, or that each of them has not, agreed to

accept or accepted defendant's said surrender of the

alleged lease and option, of which Exhibit One is

a copy, and denies that they have not, or that any

of them has not, agreed to the termination of de-

fendant's alleged liability under each and every al-

leged contract or agreement mentioned in said

complaint. [132] Defendant avers that plaintiffs

and Nome Dredging Trust (if it has or ever had

any jDOwer or capacity in that behalf) and Alaska

Dredging Company and E. E. Powell have and that

each of them has accepted said surrender by de-

fendant and agreed to the termination of defend-

ant's liability, if any there was, to them, and each

of them, under each and all of said alleged contracts

and agreements. Defendant denies that said al-

leged contract, of which Exhibit One is a copy,

or that any lease and option, or other alleged agree-

ment mentioned in said paragraph, is or ever was

a lease. Defendant avers that it has no knowledge

or information sufficient to form a belief as to the

allegations of said complaint that Nome Dredging

Trust, Alaska Dredging Company and plaintiffs

have not at any time taken or accepted possession

of any of the real property described in Schedules

"A," "B," "C" and "D" of said alleged contract,

of which Exhibit One is a copy, and on that ground

defendant denies each and all of said allegations and

every part thereof. Defendant denies that said al-

leged contract, of which Exhibit One is a copy, is
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still or at all, or that it ever was, in full or any
force and/or effect. Defendant denies that the

other alleged leases and/or options mentioned in

said paragraph XII were, or that any of them was,

executed pursuant to and/or in accordance with the

provisions of said alleged contract, of which Ex-

hibit One is a copy, or otherwise or at all, and de-

fendant denies that said alleged leases and options

are or ever were, or that any of them is or ever was,

still or at all in full force or any force and/or

effect.

XIII.

Answering the allegations of paragraph XIII of

said complaint, defendant denies that there ever

was at any time any wrongful attempt by it to ter-

minate or surrender said alleged least and option,

of which Exhibit One is a copy, and/or any or

all of the other alleged leases and/or options al-

leged to have been [133] executed pursuant

thereto and/or to surrender possession of the or

any property described in said alleged leases and/

or options, or any thereof. Defendant avers that

said alleged leases and options were and that each

one of them was lawfully and rightfully surrendered

and terminated by defendant. Defendant aversj

that at the time when it gave the notice of surrende]

set out in paragraph XI of said complaint of sai(

alleged contract, of which Exhibit One is a copy^

one of defendant's dredges was on the "Phila-j

delphia Fraction" claim and another of defendant's!

dredges was on the "Yellow Jacket" claim, both!

said claims being mentioned in Schedule "B" toj
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said Exhibit One. In said notice of surrender de-

fendant reserved all rights continuing in it after

the termination of said alleged contract. During

the year 1928, and pursuant to the right continuing

in defendant after the termination of said alleged

contract, which right was reserved by defendant

as aforesaid, defendant removed said dredges from

said respective claims by dredging the same out

of said claims. Defendant denies that it was other-

wise in possession of or that it otherwise mined or

dredged upon any of the claims or any part of the

ground mentioned or described in said Exhibit One

at any time after December 29, 1927. Defendant

admits that it paid Alaska Dredging Company the

sum of $8898.25 for royalties upon gold recovered

by defendant from said ''Philadelphia Fraction"

and "Yellow Jacket" claims during the year 1928,

while defendant was dredging out of said claims,

as above averred. Defendant paid said sum in

three separate payments of $3405.87, $385.85 and

$5106.43, made respectively on or about July 7,

July 17, and September 4, 1928, with written notice

to said . Alaska Dredging Company that each of

said payments was for royalties upon gold recovered

by defendant while dredging out of Alaska Dredg-

ing [134] Company ground after surrender and

termination of said alleged contract, of which Ex-

hibit One is a copy. Defendant paid said sum of

$385.85 with further written notice to said Alaska

Dredging Company that the same was for such

royalties upon final clean-up from said "Phila-

delphia Fraction" claim while dredging out of
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Alaska Dredging Company ground after surrender

and termination of said contract, and defendant

paid said sum of $5106.63 with further written

notice to said Alaska Dredging Company that the

same was for such royalties upon final clean-up

from said "Yellow Jacket" claim while dredging

out of Alaska Dredging Company ground after

surrender and termination of said contract. Said

Alaska Dredging Company, with the knowledge

and consent of plaintiffs, and without protest or

objection by said Alaska Dredging Company or by

plaintiffs, accepted each of said payments with and

pursuant to notice as aforesaid, and said Alaska

Dredging Company and plaintiffs agreed to the

said conditions upon which defendant made said

payments, and are estopped to deny the same.

XIV.

Defendant admits the allegations of paragraph

XIV of said complaint.

XV.
Answering the allegations of paragraph XV of

said complaint, defendant admits that it has paid

the several sums mentioned in said paragraph. De-

fendant denies that it has paid any sum to Nome

Dredging Trust, or that Nome Dredging Trust has

or ever had power or capacity to accept any pay-

ment, but defendant admits that it has paid the sum

of $85,090.20 to plaintiffs, the alleged trustees of

Nome Dredging Trust. Defendant denies that it

has paid E. E. Powell no more than the sum of

$523.79 on account of royalties and/or minimum
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annual payments for the year 1927, and in that be-

half [135] defendant avers that on July 26, 1929,

it paid to said E. E. Powell the further sum of

$36,729, plus interest from September 17, 1928,

at eight per cent per annum, in full of all claims

and demands of said E. E. Powell against defend-

ant. Defendant denies that any royalties and/or

minimum annual payment became due from defend-

ant to any of the persons mentioned in said com-

plaint on December 1, 1928, and denies that said

sum of $8898.25 paid to said Alaska Dredging Com-

pany was a part of any minimum annual payment

due on said date or any other date. Defendant

avers that said sum was royalty upon gold recovered

in dredging out of said "Philadelphia Fraction"

and "Yellow Jacket" claims, and that said sum

was accepted by said Alaska Dredging Company,

with the knowledge and consent of plaintiffs, as

royalty upon final clean-ups from operations in

dredging out of said claims after termination of

said alleged contract, of which Exhibit One is a

copy, all as averred in paragTaph XIII of this

answer. Defendant denies that any royalty and/or

minimum annual payment became due to the plain-

tiffs, or any of them, or to Nome Dredging Trust,

or to anyone else, on December 1, 1928, in the sum

of $25,000, or in any sum or at all; denies that the

whole or any part of said or any royalty and/or

minimum annual payment in the amount of $25,000

or in any other amount, with interest at the legal

or any rate of eight per cent or any other rate, is

now due, owing and/or unpaid from defendant to
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plaintiffs, or any of them. Defendant admits that

the sum of $25,000 mentioned in said paragi'aph

XV is unpaid, but denies that the same, or any part

thereof, is or ever was due and/or owing by it to

plaintiffs, or any of them.

XVI.

Answering the allegations of paragraph XVI of

said [136] complaint, defendant denies that

plaintiffs have, or that any of them has, or that

Nome Dredging Trust has, at all times or at any

time, kept and/or performed, or that plaintiffs, or

any of them, or that Nome Dredging Trust could

have kept and/or performed, or had any power or

capacity to keep and/or perform, all or any of the

agreements of said alleged contracts, of which Ex-

hibits One and Two are copies, or either of them,

and/or all or any of the agreements of the other two

or any alleged leases executed with E. E. Powell

and referred to in paragraph VIII of said com-

plaint or elsewhere therein. Defendant admits that

said Alaska Dredging Company and said E. E.

Powell have done the various things provided to be

hitherto done by them, respectively, in the respective

alleged leases and/or contracts made by them re-

spectively.

Second Answer and Defense.

For a further, separate, distinct and second an-

swer and defense to said complaint and to the al-

leged cause of action therein set forth, defendant

avers

:
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I.

Defendant is informed and believes and therefore

avers that the trust agreement under which, in said

complaint, it is alleged that said Nome Dredging
Trust was formed and organized, is that certain

agreement dated July 29, 1922, of which a copy is

hereto attached and marked Exhibit "A," and

which is hereby referred to and made a part hereof

the same as if herein set forth at length.

II.

By the terms of said trust agreement, the alleged

trust [137] created thereby terminated after the

expiration of five years from its date, to wit, on or

about July 29, 1927.

III.

If the alleged contract, of which Exhibit One at-

tached to said complaint is a copy, ever was a con-

tract or a lease, and defendant denies that said

alleged contract is or ever was a contract or lease,

defendant avers that said alleged contract or lease

terminated with the termination of said alleged

trust, and said alleged contract or lease was, in and.

from its inception, invalid as to any period for which

the same purported to continue after the termina-

tion of said alleged trust.

Third Answer and Defense.

For a further, separate, distinct and third answer

and defense to said complaint, and to the alleged

cause of action therein set forth, defendant avers

:
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I.

Defendant refers to and makes a part hereof the

same as if herein set forth at length all of the aver-

ments set forth in paragraph I of the second answer

and defense herein.

II.

Said alleged contract, of which Exhibit One

attached to said complaint is a copy, was executed

in the State of Washington. Under the laws of

said state said Nome Dredging Trust has not and

never had any legal status or standing, or any power

or capacity to make said alleged contract, and

plaintiffs never had, nor had any of them, any

power, authority or capacity to make the same on

behalf of said Nome Dredging Trust or otherwise.

[138]

Fourth Answer and Defense.

For a further, separate, distinct and fourth an-

swer and defense to said complaint and to the al-

leged cause of action therein set forth, defendant

avers

:

I.

Defendant refers to and makes a part hereof the

same as if herein set forth at length all of the aver-

ments set forth in paragraph I of the second an-

swer and defense herein.

II.

Defendant is informed and believes and there-

fore avers that the alleged trust agreement men-

tioned in paragraph I of said second answer and

defense was executed in the State of Washington,
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and that the principal place of business of Nome
Dredging Trust is now and was at all times men-

tioned in said complaint within the State of

Washington.

III.

Under the laws of said state, Nome Dredging

Trust has not and never had any legal status or

standing, and said Nome Dredging Trust has not

and never had any power or capacity to maintain

this action or to do any act or thing either in the

State of Washington or elsewhere, and plaintiffs

have not and never had, and none of them has or

ever had, any power, authority or capacity to main-

tain this action or to do any act or thing, either in

said state or elsewhere, on behalf of said Nome
Dredging Trust, or otherwise.

Fifth Answer and Defense.

For a further, separate, distinct and fifth answer

and defense to said complaint, and to the alleged

cause of action therein set forth, defendant avers:

[139]

I.

Defendant refers to and makes a part hereof the

same as if herein set forth at length all of the aver-

ments set forth in paragraph I of the second an-

swer and defense herein.

II.

Said Nome Dredging Trust has not, nor have

plaintiffs on its behalf, or otherwise, at any time

filed any of the papers or done any of the acts or
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things which the laws of the Territory of Alaska

require of every corporation or joint stock com-

pany before doing or engaging in business in said

Territory.

III.

Said alleged contract, of which Exhibit One to

said complaint is a copy, is void under the laws

of the Territory of Alaska as to said Nome Dredg-

ing Trust and plaintiffs.

Sixth Answer and Defense.

For a further, separate, distinct and sixth an-

swer and defense to said complaint, and to the al-

leged cause of action therein set forth, defendant

avers

:

I.

Defendant refers to and makes a part hereof the

same as if herein set forth at length all of the aver-

ments set forth in paragraph I of the second an-

swer and defense herein.

II.

Said Nome Dredging Trust has not, nor have

plaintiffs on its behalf, or otherwise, at any time

filed any of the papers or done any of the acts or

things which the laws of Alaska require of every

corporation or joint stock company before doing

or engaging in business in said Territory. [140]

III.

Said alleged contract, of which Exhibit One at-

tached to said complaint is a copy, was voidable

at the election of defendant. Heretofore and on



vs. F. S. Poivell et al. 39

or about December 29, 1927, defendant exercised its

said election and surrendered and terminated said

alleged contract.

Seventh Answer and Defense.

For a further, separate, distinct and seventh an-

swer and defense to said complaint, and to the

alleged cause of action therein set forth, defendant

avers

:

I.

Defendant refere to and makes a part hereof the

same as if herein set forth at leng'th all of the aver-

ments set forth in paragraph I of the second an-

swer and defense herein.

II.

There is no allegation in said complaint that said

Nome Dredging Trust has paid its annual corpo-

I'ation tax to the Territory of Alaska last due, and

said tax has not been paid by said Nome Dredging

Trust, or by plaintiffs on its behalf, or otherwise.

Nome Dredging Trust was not, nor were plaintiffs

on its behalf, entitled to commence this action, and

Nome Dredging Trust cannot, nor can plaintiffs,

or any of them, on its behalf, maintain the same.

Eighth Answer and Defense.

For a further, separate, distinct and eighth an-

swer and defense to said complaint, and to the al-

leged cause of action therein set forth, defendant

avers : [141]

I.

Defendant notified plaintiffs of the surrender of
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said alleged contract, of which Exhibit One at-

tached to said complaint is a copy, on or about

December 30, 1927, and on or about said day de-

livered a copy of said notice to E. E. Powell and

to Alaska Dredging Company. Said notice was in

the words and figures set forth in paragraph XI
of said complaint, and the copy of said notice which

is set out in said paragraph is hereby referred to

and made a part hereof the same as if herein set

forth at length.

II.

At the time when defendant gave said notice of

surrender, one of defendant's dredges was on the

"Philadelphia Fraction" claim and another of de-

fendant's dredges was on the "Yellow Jacket"

claim, both of said claims being mentioned in

Schedule "B" to said Exhibit One. In said notice

of surrender defendant reserved all rights continu-

ing in it after the termination of said alleged con-

tract. During the year 1928, defendant removed

said dredges from said claims by dredging the same

out of said claims, and in so doing recovered cer-

tain gold, on which defendant made royalty pay-

ments to Alaska Dredging Company in the aggre-

gate sum of $8,898.25, pursuant to the written no-

tices hereinafter averred.

III.

On or about July 7, 1928, defendant paid The

Bank of California, N. A., at Seattle, Washington,

agent of plaintiffs and of Alaska Dredging Com-

pany, the alleged owner of said "Philadelphia
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Fraction" and "Yellow Jacket" claims, the sum of

[142] $3,405.87, and contemporaneously with said

payment delivered to said agent a written notice,

dated July 3, 1928, on which said agent endorsed

its receipt, said notice and receipt being as fol-

lows:

"July 3, 1928.

The Bank of California, N. A.,

Seattle, Washington.

Dear Sirs:

Pursuant to the terms of that certain agreement

dated July 10, 1923, between Alaska Dredging Com-

pany and Nome Dredging Trust, and escrow in-

structions dated July 20, 1923, signed by Alaska

Dredging Company and approved by Nome Dredg-

ing Trust, and to the terms of that certain agree-

ment dated July 10, 1923, between Nome Dredging

Trust and Hammon Consolidated Gold Fields, and

escrow instructions dated July 20, 1923, signed by

Nome Dredging Trust and approved by Hammon
Consolidated Gold Fields, the agreement of July

10, 192-3, between Nome Dredging Trust and Ham-
mon Consolidated Gold Fields having been termi-

nated by Hammon Consolidated Gold Fields on De-

cember 30, 1927, subject to the reservation to Ham-
mon Consolidated Gold Fields of the rights continu-

ing in it after the termination of the agreement, and

pursuant to letter dated June 11, 1926, to Bank of

California, N. A., at San Francisco, from Nome
Dredging Trust, Alaska Dredging Company and

Hammon Consolidated Gold Fields, I am herewith

sending you on behalf of Hammon Consolidated
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Gold Fields certified check number 52 of Alfred

Siitro, Special, on the Crocker First National Bank
of San Francisco, in favor of the Alaska Dredging

Company, for $3405.87, for deposit to the credit of

the Alaska Dredging Company, being royalty upon

cleanup on June 19, 1928, from Philadelphia Frac-

tion Claim from operations of number 3 dredge of

Hammon Consolidated Gold Fields, dredging out of

Alaska Dredging Company ground in Cape Nome
Mining and Recording District, Territory of Alaska.

Kindly acknowledge receipt on the enclosed copy

of the within letter and then return the same to me.

Yours very truly,

ALFRED SUTRO.
Enc.

Received the within check as stated in the fore-

going letter.

Dated: Seattle, Washington, July 7, 1928.

THE BANK OF CALIFORNIA, N. A.,

By J. C. GLASS,
Assistant Manager." [143]

On or about July 17, 1928, defendant paid said

agent the sum of $385.85, and contemporaneously

with said payment delivered to said agent a written

notice, dated July 14, 1928, on which said agent

endorsed its receipt, said notice and receipt being

as follows:
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"July 14, 1928.

The Bank of Califoraia, N. A.,

Seattle, Washington.

Dear Sirs:

Pursuant to the terms of that certain agreement

dated July 10, 1923, between Alaska Dredging Com-
pany and Nome Dredging Trust, and escrow in-

structions dated July 20, 1923, signed by Alaska

Dredging Company and approved by Nome Dredg-

ing Trust, and to the terms of that certain agree-

ment dated July 10, 1923, between Nome Dredging

Trust and Hammon Consolidated Gold Fields, and

escrow instructions dated July 20, 1923, signed by

Nome Dredging Trust and approved by Hammon
Consolidated Gold Fields, the agreement of July

10, 1923, between Nome Dredging Trust and Ham-
mon Consolidated Gold Fields having been termi-

nated by Hammon Consolidated Gold Fields on De-

cember 30, 1927, subject to the reservation to Ham-
mon Consolidated Gold Fields of the rights con-

tinuing in it after the termination of the agree-

ment, and pursuant to letter dated June 11, 1926,

to Bank of California, N. A., at San Francisco,

from Nome Dredging Trust, Alaska Dredging Com-

pany and Hammon Consolidated Gold Fields, I am
herewith sending you on behalf of Hammon Con-

solidated Gold Fields certified check number 55 of

Alfred Sutro, Special, on the Crocker First Na-

tional Bank of San Francisco, in favor of the

Alaska Dredging Company, for $385.85, for deposit

to the credit of the Alaska Dredging Company, be-

ing royalty upon final cleanup on June 29, 1928,
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from Philadelphia Fraction Claim from operations

of number 3 dredge of Hammon Consolidated Gold

Fields, dredging out of Alaska Dredging Company
ground in Cape Nome Mining and Recording Dis-

trict, Territory of Alaska.

Kindly acknowledge receipt on the enclosed copy

of the within letter and then return the same to me.

Yours very truly,

ALFRED SUTRO.
Encs.

Received the within check as stated in the fore-

going letter. $385.85.

Dated : Seattle, Washington, Jul. 17, 1928.

THE BANK OF CALIFORNIA, N. A.

By R. B. SNOWDON,
Assistant Manager." [144]

On or about September 4, 1928, defendant paid

said agent the sum of $5,106.53, and contempora-

neously with said payment delivered to said agent

a written notice, dated September 1, 1928, on which

said agent endorsed its receipt, said notice and re-

ceipt being as follows:

"September 1, 1928.

The Bank of California, N. A.,

Seattle, Washington.

Dear Sirs:

Pursuant to the terms of that certain agreement

dated July 10, 1923, between Alaska Dredging Com-

pany and Nome Dredging Trust, and escrow in-

structions dated July 20, 1923, signed by Alaska

Dredging Company and approved by Nome Dredg-
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ing Trust, and to the terms of that certain agree-

ment dated July 10, 1923, between Nome Dredging

Trust and Hammon Consolidated Gold Fields, and

escrow instructions dated July 20, 1923, signed by

Nome Dredging Trust and approved by Hammon
Consolidated Gold Fields, the agreement of July

10, 1923, between Nome Dredging Trust and Ham-
mon Consolidated Gold Fields having been termi-

nated by Hammon Consolidated Gold Fields on De-

cember 30, 1927, subject to the reservation to Ham-
mon Consolidated Gold Fields of the rights con-

tinuing in it after the termination of the agreement,

and pursuant to letter dated June 11, 1926, to Bank
of California, N. A., at San Francisco, from Nome
Dredging Trust, Alaska Dredging Company and

Hammon Consolidated Gold Fields, I am herewith

sending you on behalf of Hammon Consolidated

Gold Fields certified check number 61 of Alfred

Sutro, Special, on the Crocker First National Bank
of San Francisco, in favor of the Alaska Dredging

Company, for $5106.53, for deposit to the credit of

the Alaska Dredging Company, being royalty upon

final cleanup) on August 17, 1928, from Yellow

Jacket Claim from operations of number 1 dredge

of Hammon Consolidated Gold Fields, dredging

out of Alaska Dredging Company ground in Cape

Nome Mining and Recording District, Territory of

Alaska.
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Kindly acknowledge receipt on the enclosed copy

of the within letter and then return the same to me.

Yours very truly,

ALFRED SUTRO.
Enc.

Received the within check as stated in the fore-

going letter.

Dated : Seattle, Washington, September 4th, 1928.

THE BANK OF CALIFORNIA, N. A.,

By J. C. GLASS,
Assistant Manager." [145]

On or about July 14, 1928, defendant delivered

to plaintiffs and E. E. Powell and Alaska Dredg-

ing Company two certain clean-up statements dated,

respectively, June 24 and July 5, 1928, as folloAvs:

"HAMMON CONSOLIDATED GOLD FIELDS.

Nome, Alaska, Jmie 24, 192S.

ALASKA DREDGING COMPANY 'SCHED-
ULE B.'

Royalty settlement covering gold produced while

digging-off after termination of Contract from

Philadelphia Fraction by Dredge No. 3, Cleanup

No. 1, June 19th, 1928:
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Bank Certificate #856i—6565
Oz Value

Gold before melting 1153.55

Gold after melting 1136.08

Gold fine oz 1006.824 $20,812.90

Silver fine oz 103.486 51.75

Gross value 20,864.65

Bank Charge 208.6i

Net value 20,656.01

Alaska Dredging Co. royalty is 20% covering

gold production on their ground.

Analysis of Cleanup.

Yards Net Value

Gold Bug Claims 10480 $ 3,626.65

Philadelphia Fraction. . 49210 17,029.36

59690 ra) 34.6055 20,656.01

207o of $17,029.36 being net value of Philadelphia

Fraction recoveries $3,405.87." [146]

**HAMMON CONSOLIDATED GOLD FIELDS.

Nome, Alaska, July 5, 1928.

ALASKA DREDGING COMPANY 'SCHED-
ULE B.'

Royalty settlement covering gold produced while

digging-off after tei*mination of Contract from

Philadelphia Fraction by Dredge No. 3, Cleanup

No. 2, June 29th, 1928

:



48 Hammon Consolidated Gold Fields

Bank Certificates #8571—8572

Oz. Value

Gold before melting 1056.75

Gold after melting 1036.35

Gold fine oz 924.385 $19,108.74

Silver fine oz 101.563 50.77

Gross value 19,159.51

Banli Charge 191.58

Net value 18,967.93

Alaska Dredging Co. Royalty is 20% covering

gold production from their ground.

ANALYSIS OF CLEANUP
Yards. Net Value.

Gold Bug Claim 45660 $17,038.67

Philadelphia Fraction 5170 1,929.26

50830

37.3164^^ $18,967.93

20% of $1,929.26 being net value of Philadelphia

Fraction= $385.85."

On or about August 13, 1928, defendant delivered

a copy of each of said clean-up statements to said

agent, with a written notice as follows : [147]
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"August 9, 1928.

The Bank of California, N. A.,

Seattle, Washington.

Dear Sirs:

On July 3rd I wrote to you enclosing check for

$3405.87 for deposit to the credit of the Alaska

Dredging Company, being royalty upon cleanup

on June 19, 1928, from Philadelphia Fraction

Claim, etc., as stated in that letter, and on July 14th

I wrote to you sending you check for $385.85, also

for deposit to the credit of the Alaska Dredging

Company, and being royalty upon final cleanup

on June 29, 1928, from Philadelphia Fraction

Claim, etc., as stated in that letter.

Herewith please find statement of Hammon Con-

solidated Gold Fields, dated June 24, 1928, with

reference to the cleanup on June 19, 1928, and also

statement of the Hammon Consolidated Gold Fields

of July 5, 1928, with reference to the cleanup on

June 29, 1928. Kindly acknowledge their receipt.

Yours very truly,

ALFEED SUTRO."
Encs.

On or about August 13, 1928, said The Bank of

California, N. A., acknowledged receipt of said

clean-up statements in writing as follows:
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"THE BANK OF CALIFORNIA,
National Association.

Seattle, Washington.

Aug. 13, 1928.

Mr. Alfred Sutro,

c/o Pillsbury, Madison & Sutro,

Standard Oil Bldg.,

San Francisco, Calif.

Dear Sir:

We beg to acknowledge receipt of your letter of

Aug. 9tli, enclosing statement of Hammond Consoli-

dated Gold Fields, with reference to Cleanups on

June 19, 1928, and June 29, 1928, showing payments

due the Alaska Dredging Company.

Very truly yours,

THE BANK OF CALIFORNIA, N. A.

J. C. CLASS,
Assistant Manager."

RAS :A. [148]

On or about August 21, 1928, defendant delivered

to plaintiffs and E. E. Powell and Alaska Dredging

Company a certain clean-up statement dated August

21, 1928, as follows:

"HAMMON CONSOLIDATED GOLD FIELDS.

Nome, Alaska, August 21, 1928.

ALASKA DREDGING COMPANY, SCHEDULE

Royalty Settlement covering Gold produced while

digging off, after termination of Contract, from

Yellow Jacket Claim, by Dredge No. 1, Cleanup

No. 1, August 17th, 1928.—Complete Cleanup.
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Royalty basis covering Production from Alaska

Dredging Co. ground is 20%.

Net value of Yellow Jacket Virgin

Ground $25,329.13

Net value of Yellow Jacket Tailings

Dredged 203.50

Total Net Value of Yellow Jacket Pro-

duction 25,532.63

20% of $25,532.63=15,106.53 Royalty Payable."

On or about October 22, 1928, defendant delivered

a copy of such last-mentioned clean-up statement to

said agent with a writing as follows: [149]

"October 17, 1928.

The Bank of California, N. A.,

Seattle, Washington.

Dear Sirs:

On September 1st I wrote to you enclosing check

for $5106.53, for deposit to the credit of the Alaska

Dredging Company, being royalty upon final

cleanup on August 17, 1928, from Yellow Jacket

Claim, etc., as stated in that letter.

Herewith please find statement of Hammon Con-

solidated Gold Fields, dated August 21, 1928, with

reference to the above mentioned cleanup. Kindly

acknowledge its receipt.

Yours very truly,

Enc. ALFRED SUTRO."

On or about October 22, 1928, said agent acknowl-
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edged receipt of said last-mentioned clean-up state-

ment by a writing as follows

:

*'THE BANK OF CALIFORNIA,
National Association.

Seattle, Washington.

Oct. 22, 1928.

Mr. Alfred Sutro,

c/o Pillsbiiry, Madison & Sutro,

Standard Oil Bldg.,

San Francisco, Calif.

Dear Sir:

We acknowledge your letter of Oct. 17th, enclos-

ing statement of Hammon Consolidated Gold Fields

dated Aug. 21, 1928, showing royalty upon final

cleanup on Aug. 17, 1928, from Yellow Jacket

Claim.

We have forwarded a copy of this statement to

the Alaska Dredging Company for their record.

Very truly yours,

THE BANK OF CALIFORNIA, N. A.

J. C. GLASS,
Assistant Manager.

RAS :A.

cc:Alaska Dredging Co." [150]

On or about January 26, 1929, defendant deliv-

ered to plaintiffs certain maps, together with a

writing as follows

:
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"January 26, 1929.

Nome Dredging Trust,

307 Crown Building,

Seattle, Washington.

Dear Sirs:

During the year 1928 Hammon Consolidated Gold

Fields, in dredging out of Alaska Dredging Com-

pany ground, worked certain areas in the Yellow

Jacket and Philadelphia Fraction claims, as per

maps (herewith enclosed) as follows:

1. BT-19, showing the area of the Yellow Jacket

worked during the year 1928.

2. ET-32, which, as you will note, shows certain

workings for years prior to 1928, but to which is

attached a patch print showing operations on the

Philadelphia Fraction for the year 1928.

We send you these maps without prejudice to our

termination under date of December 30, 1927, of

the agreement dated July 10, 1923, between you and

us and of the agreement dated July 10, 1923, signed

by Alaska Dredging Company and approved by you,

and also without prejudice to any rights continuing

in us after the termination of the above agreements,

or either of them.

Yours very truly,

HAMMON CONSOLIDATED GOLD FIELDS,
By ALFRED SUTRO,

Encs. Its Atty."

On or about February 11, 1929, defendant deliv-

ered to plaintiffs copies of each of the three clean-up
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statements above set forth, together with a writing

as follows:

"February 11, 1929.

Nome Dredging Trust,

307 Crown Block,

Seattle, Washington.

Dear Sirs:

We are herewith sending you copies of cleanup

statements dated June 24, July 5 and August 21,

1928. The statements dated June 24 and July 5 re-

late to royalty settlements covering gold produced

while digging off, after termination of contract,

from the Philadelphia Fraction Claim. The state-

ment dated August 21 relates to royalty settlement

covering gold produced [151] while digging off,

after termination of contract, from the Yellow

Jacket claim. A copy of each of these statements

was transmitted some time ago to the Alaska Dredg-

ing Company.

We send you these statements without prejudice

to our termination under date of December 30, 1927,

of the agreement dated July 10, 1923, between you

and us and of the agreement dated July 10, 1923,

signed by Alaska Dredging Company and approved

by you, and also without prejudice to any rights

continuing in us after the termination of the above

agreements, or either of them.

Yours very truly,

HAMMON CONSOLIDATED GOLD FIELDS,
By ALFRED SUTRO,

Encs. Its Attorney."
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At no time prior to June 15, 1929, did Alaska

Dredging Company or Nome Dredging Trust or

plaintiffs, on its behalf, make any claim that said

alleged contract, of which Exhibit One attached

to said complaint is a copy, had not been surren-

dered and terminated, as stated in the writings

above set forth, or make any claim that defendant,

during the year 1928, was in possession of any part

of said claims otherwise than as stated in said writ-

ings, or that said pa>Tnents were not final payments,

as stated in said writings, or object to or express

any dissent from the terms and conditions set forth

in said writings. On the contrary, said Alaska

Dredging Company, with the knowledge and consent

of plaintiffs, and without protest or objection by

said Alaska Dredging Company or Nome Dredging

Trust or by plaintiffs, accepted each of said pay-

ments with and pursuant to notice of the conditions

upon which each of said payments was made, as

aforesaid.

IV.

By reason of the premises, plaintiffs accepted and

agreed to the said conditions upon which said pay-

ments were made by defendant, as set forth in said

writings. [152]

Ninth Answer and Defense.

For a further, separate, distinct and ninth an-

swer and defense to said complaint, and to the al-

leged cause of action therein set forth, defendant

avers that the plaintiffs have no legal capacity to

sue and no power or authority to sue as trustees of

Nome Dredging Trust, an alleged common law
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trust, or for or as representing the beneficiaries of

said alleged Trust, and that each of the beneficiaries

of said alleged Trust is a necessary party and an

indispensable party to this action.

WHEREFORE, defendant prays for judgment

that plaintiffs take nothing by this action, and for

such other relief as may be meet in the premises

and for its costs of suit.

O. D. COCHRAN,
ROBT. L. McWILLIAMS,

PILLSBURY, MADISON & SUTRO,
Attorneys for Defendant, Hammon Consolidated

Gold Fields. [153]

United States of America,

Territory of Alaska,

Second Division,—ss.

J. D. Harlan, being first duly sworn, deposes and

says : That he is manager of Hammon Consolidated

Gold Fields, a corporation, defendant in the above-

entitled action ; that being duly authorized he makes

this verification for and on behalf of said corpora-

tion; that he has read the foregoing answer and

knows the contents thereof and believes the same to

be true.

J. D. HARLAN.

Subscribed and sworn to before me this 10th day

of September, 1929.

[Seal] O. D. COCHRAN,
Notary Public in and for the Territory of Alaska,

Residing at Nome.

My commission expires June 20, 1932.
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[Exhibit "A" attached to Answer omitted as per

Stipulation Re Printing Transcript of Record.]

[154]

[Endorsed] : Filed Sept. 10, 1929. [168]

[Title of Court and Cause.]

REPLY.

Come now the plaintiffs and for reply to the an-

swer of defendant admit, allege and deny as follows

:

1. Denies all the allegations of new matters and

all the affirmative allegations of Paragraph II of

the First Answer and Defense contained in said

answer.

2. Replying to Paragraph VII of the First An-

swer and Defense contained in said answer, plain-

tiffs deny all the allegations of new matter and all

the affirmative allegations contained therein.

3. Replying to paragraph VIII of the First An-

swer and Defense contained in said answer, plain-

tiff admits that the paragraph quoted and set forth

therein, reading

:

"Excepting, however, from the operation of

this article two claims not to exceed twenty

acres each in the East Bourbon Creek Basin,

which if acquired will be deemed to be included

in and covered by this agreement, but the actual

cost thereof, in such event will be added to the

purchase price"
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was contained in the written instrument covering

the properties in Schedule "C" to Exhibit One

to plaintiff's complaint, and in that connection al-

leges that said paragraph was inserted therein with

the knowledge, consent and approval, and at the

request of the defendant and its then president

W. P. Hammon, and that said instrument or con-

tract containing said paragraph was actually pre-

pared by defendant's counsel imder defendant's

direction and [169] control, and its execution

was actually witnessed by defendant's said counsel,

and that the defendant did at the time that it

signed and approved the escrow instructions "Ex~

hibit Fourteen" to plaintiffs' complaint, actually

know and have notice that the instrument or con-

tract covering the properties in said Schedule "C"
contained the above-quoted paragraph, and then and

there acquiesced therein and waived all objections

thereto. Plaintiffs further allege that neither of

the two claims referred to in said quoted paragraph,

or any interest therein, have ever been acquired by

E. E. Powell.

Except as herein admitted, the plaintiffs deny

all the allegations of new matter and all the affirma-

tive allegations of said Paragraph VIII of said

First Answer and Defense.

4. Plaintiffs deny all the allegations of new mat-

ter and all the affirmative allegations of Paragraph

IX of said First Answer and Defense.

5. Plaintiffs deny all the allegations of new mat-

ter and all the affirmative allegations of Paragraph

X of said First Answer and Defense.
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6. Plaintiffs deny all the allegations of new mat-

ter and all the affirmative allegations of Paragraph

XI of said First Answer and Defense.

7. Plaintiffs deny all the allegations of new mat-

ter and all the affirmative allegations of Paragraph

XII of said First Answer and Defense.

8. Replying to Paragraph XIII of said First

Answer and Defense, the plaintiffs admit that at

the time defendant gave said alleged notice of sur-

render set out in Paragraph XI of plaintiffs' com-

plaint, one of defendant's dredges was on the

"Philadelphia Fraction" claim and another on the

"Yellow Jacket" claim, both of said claims being

mentioned in Schedule "B" to Exhibit One, but

plaintiffs deny that defendant could or did [170]

by said notice surrender the said premises referred

to therein or could or did thereby reserve any right

whatever in defendant. Plaintiffs deny that dur-

ing the year 1928 defendant removed its dredges, or

either of them, from said claims by dredging the

same out of said claims or otherwise, pursuant to

any right continuing in defendant after the termina-

tion of the said or any contracts referred to in said

Paragraph XIII or that said right was or could

be ever so reserved. Plaintiffs admit that the de-

fendant paid Alaska Dredging Company the sum

of $8,898.25 in three separate payments of the

amounts and at or about the times alleged in said

Paragraph XIII of said First Answer and Defense.

Except as in this paragraph specially admitted or

denied, the plaintiffs deny all the allegations of new
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matter and all the affirmative allegations of said

Paragraph XIII of said First Answer and Defense.

9. Replying to Paragraph XV of said First An-

swer and Defense the plaintiffs admit that since

the commencement of this action on July 26, 1929,

defendant paid to E. E. Powell the sum of $36,-

729.02, with interest thereon from September 17,

1928, at 8% per annum, and that said sum was on

account of royalties and/or minimum annual pay-

ments for the year 1927. And with reference

thereto plaintiffs allege that the same was so paid

only after said E.E.Powell had recovered final judg-

ment against defendant therefor in this court, and

said judgment had been finally affirmed by the

United States Circuit Court of Appeals for the

Ninth Circuit and mandate issued. Plaintiffs deny

that said payment was in full of all claims and de-

mands of said E. E. Powell against defendant or

for any claim or demand other than said judgment

for balance of royalties and/or minimum annual

payments due E. E. Powell from defendant for the

year 1927. Plaintiffs admit that the sum of $8898.25

paid to Alaska Dredging Company by defendant

in the year 1928 Avas royalty upon gold recovered in

dredging by defendant on the said "Philadelphia

Fraction" and "Yellow Jacket" Claim. Except as

herein specially admitted or denied the plaintiffs

deny all the allegations of new matter and all the

affirmative allegations of said Paragraph XV of

said First Answer and Defense. [171]
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And for reply to the Second Answer and Defense

contained in said answers, plaintiffs admit, allege

and deny as follows

:

1. Admit the allegations of Paragraph I thereof.

2. Deny all the allegations of Paragraphs II and

III thereof.

3. Further replying to the allegations of said

Second Answer and Defense to plaintiffs' com-

plaint, plaintiffs allege that the business and affairs

of said Nome Dredging Trust have never been liqui-

dated or closed, nor has any of its real or personal

property or assets other than a portion of the cash

money received from defendant as royalty and/or

minimum annual payments for the years 1927 and

prior thereto been distributed among its benefi-

ciaries, the holders of its shares. Plaintiffs fur-

ther allege that the trustees of the said Nome Dredg-

ing Trust have ever since the expiration of five

years from the time of the organization thereof

continued in office for the purpose of winding up

their affairs and liquidating the assets of the said

Nome Dredging Trust, and said duties have not

been fully performed, and said trustees have at all

times since its organization of said trust held and

still do hold the full legal title and ownership of

all its property, both real and personal, except the

cash hereinbefore in this paragraph mentioned, and

none thereof, except said cash, has ever been divided

among or transferred [172] or conveyed to any

of the beneficiaries of said trust, the holders of its

shares.
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4. Plaintiffs further allege that the defendant

continued in the actual possession of all the prem-

ises described in the said Exhibit One, and all the

schedules thereto during the whole of theyear 1927,

and, during said year, paid to the Nome Dredging

Trust and its trustees, the whole of the royalty

therefor due said Nome Dredging Trust and its

trustees for the year 1927, amounting to more than

$34,000.00, and that the larger part of the same was

paid subsequently to August 22, 1927, and was for

royalty on gold extracted subsequent to August

22, 1927, and defendant has, ever since the year

1927, and still does continue in the actual possession

of large portions of said premises, and maintains

thereon two of its large gold dredges and other per-

sonal property, and that by reason thereof, and by

reason of the working of the claims of the Alaska

Dredging Company in the year 1928, and the pay-

ment of royalty thereon by defendant as alleged

in the complaint and admitted in the answer, the

defendant is now estopped from claiming or assert-

ing that the lease and contract Exhibit One and the

other leases and contracts executed pursuant thereto,

are now terminated or expired by reason of any of

the provisions of said trust agreement set forth

as an exhibit to the said Second Answer and De-

fense.

And for reply to the Third Answer and Defense

contained in said Answer, plaintiffs admit, allege,

and deny as follows:

1. Admit the allegations of Paragraph I thereof.

[173]



64 Hammon Consolidated Gold Fields

2. Deny each and every allegation of said Para-

graph II of said Third Answer and Defense not

herein expressly admitted or denied. Except the

allegation that Exhibit One was executed in the

State of Washington.

And for reply to the Fourth Answer and Defense

contained in said answer, plaintiffs admit, allege

and deny as follows:

1. Admit the allegations of Paragraph I thereof.

2. Deny that the contract, Exhibit "A" to de-

fendant's answer was executed in the State of

Washington, except by the two parties thereto,

F. S. Powell and George W. Dutton.

3. Deny each and every allegation of Paragraph

II of said Fourth Answer and Defense not herein

expressly admitted or denied.

4. Deny each and every allegation of Paragraph

III of said Fourth Answer and Defense.

And for reply to the Fifth Answer and Defense

contained in said answer, plaintiffs deny each and

every allegation of Paragraph III thereof.

And for reply to the Sixth Answer and Defense

contained in said answer, plaintiffs deny each and

every allegation of Paragraph III thereof.

And for reply to the Seventh Answer and Defense

contained in said answer, plaintiffs admit, allege

and deny as follows:

1. Admit the allegations of Paragraph I thereof.

2. Admit that Nome Dredging Trust has not

paid any corporation tax to the Territory of Alaska,
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but deny that Nome Dredging Trust is or ever was

a corporation or joint stock company, or that any

tax is or ever was due from it to the Territory of

Alaska, and except as herein specially admitted or

denied, plaintiffs deny each and every allegation

of said Paragraph II of said Seventh Answer and

Defense. [174]

And for reply to the Eighth Separate Answer

and Defense contained in said answer, plaintiffs

admit, allege and deny as follows:

1. Deny that defendant ever notified the plain-

tiffs of the surrender of the contract. Exhibit One,

to plaintiffs' complaint or that said contract was

ever in fact surrendered.

2. Plaintiffs admit that at the time defendant

gave the alleged notice of surrender, which plain-

tiffs deny was in fact a notice of surrender, one

of the defendants' dredges was on the "Philadel-

phia Fraction" Claim, and another of defendants'

rlredges was on the "Yellow Jacket" claim, both

of said claims being mentioned in "Schedule B" to

said Exhibit One. Plaintiffs deny that in said al-

leged notice of surrender, defendant reserved all

or any rights continuing in it after the termina-

tion of said contract. Exhibit One, or that any such

rights or any rights existed in defendant or could

be so reserved or reserved at all. Plaintiffs deny

that the royalty payments referred to in said Para-

graph II of said Eighth Answer and Defense were

made pursuant to the written notices referred to

therein.
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3. For reply to Paragraph III of said Eighth

Answer and Defense, the plaintiffs deny that the

Bank of California, N. A., is or was at any time

the agent of the jDlaintiffs or of Alaska Dredging

Company, except as escrow-holder or agent author-

ized only to perform the duties thereof in accord-

ance with the written instructions set forth and

referred to in plaintiffs' complaint and plaintiffs

further allege that said Bank of California, N. A.,

was also the agent of defendant for a like purpose

and as such escrow-holder was employed by de-

fendant, and defendant agreed to pay the whole

expense of the compensation of said escrow-holder

and agent. Plaintiffs deny that the sum of

$3,405.87 was at any time paid to Bank of Cali-

fornia, N. A., at Seattle, Washington, as the agent

of plaintiffs or Alaska Dredging Company, except

that on [175] or about July 7, 1928, said sum of

$3,405.87 was deposited by defendant to the credit

of Alaska Dredging Company in the Bank of

the Bank of California, N. A., Seattle branch,

Seattle, Washington, and that such deposit al-

though accompanied by the letter, a copy of

which is set forth in said Paragraph Three, was

made by defendant to the credit of said Alaska

Dredging Company, without, and not upon any

condition whatever. As to the other payments of

$385.85 and $5,106.53 alleged to have been made by

defendant to Alaska Dredging Company on July

14th, 1928, and September 1, 1928, plaintiffs allege

that said payments were also made at or about the

times alleged by the defendant by depositing the
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same in like manner in the Bank of the Bank of

California, N. A., Seattle Branch at Seattle, Wash-

ington, to the credit of Alaska Dredging Company,

but without and not upon any condition whatever,

although accompanied by the letters set forth in

said Paragraph III.

Plaintiffs admit the delivery of the copies of

clean-up statements set forth in said Paragraph

III and the various letters set forth therein, and

also the delivery of the maps referred to in said

Paragraph III.

As to that j)ortion of Paragraph III of said

Eighth Answer and Defense which reads as follows

:

**At no time prior to June 15, 1929, did Alaska

Dredging Company or Nome Dredging Trust

or plaintiffs, on its behalf, make any claim that

said alleged contract, of which Exhibit One

attached to said complaint is a copy, had not

been surrendered and terminated, as stated in

the writings above set forth, or make any claim

that defendant, during the year 1928, was in

possession of any part of said claims otherwise

than as stated in said writings, or that said pay-

ments were not final payments, as stated in

said writings, or object to or express any dis-

sent from the terms and conditions set forth

in said writings. On the contrary, said Alaska

Dredging Company, with the knowledge and

consent of plaintiffs, and without protest or

objection by said Alaska Dredging Company
or Nome Dredging Trust or by plaintiffs, ac-
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cepted each of said payments with and pursu-

ant to notice of the conditions upon which each

of said payments was made, as aforesaid."

plaintiffs deny each and every allegation thereof,

save and except plaintiffs admit that Alaska Dredg-

ing Company received and accepted said three de-

posits aggregating |8,898.25. [176]

4. Plaintiffs deny each and every allegation of

Paragraph IV of said Eighth Answer and Defense.

And for reply to the ninth answer and defense

contained in said answer, plaintiffs deny each and

every allegation thereof.

LYONS & ORTON,
IRA D. ORTON,

Attorneys for Plaintiffs.

United States of America,

Territory of Alaska,

Second Division,—ss.

E. E. Powell, being first duly sworn, says: I am,

as trustee, one of the plaintiffs in the above-entitled

action; I have read the foregoing reply and know

the contents thereof, and believe the same to be true.

E. E. POWELL,

Subscribed and sworn to before me this 7th day

of October, 1929.

[Seal] F. H. G. GIBSON,
Notary Public for Territory of Alaska.

My commission expires July 9, 1932.
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Service of the foregoing reply admitted this 7th

day of October, 1929.

O. D. COCHRAN,
ROBT. L. McWILLIAMS,

Attorneys for Defendant. [177]

[Endorsed] : Filed Oct. 7, 1929. [178]

[Title of Court and Cause.]

STIPULATION WAIVING JURY.

The plaintiff and defendant by their respective

attorneys do hereby consent to a waiver of a jury

in the trial of the above-entitled action, and stipu-

late that said action may be tried before the Court

without a jury.

Dated this 20th day of September, 1929.

LYONS & ORTON,
IRA D. ORTON,

Attorneys for Plaintiffs.

PILLSBURY, MADISON & SUTRO,
ROBT. L. McWILLIAMS,
O. D. COCHRAN,

Attorneys for Defendant.

[Endorsed]: Filed September 20, 1929. [179]
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[Title of Court and Cause—Nos. 3100, 3101.]

OPINION.

The above cases were tried to the Court without

a jury, on stipulation of the parties, and were tried

together. The cases are for royalties and minimum

annual payments due under leases of and options to

purchase certain mining claims in the Nome Re-

cording District, Alaska. Said Claims were enu-

merated in the Schedules "A," "B," "C," and "D,"

and were individually owned as follows: The Trus-

tees of the Nome Dredging Trust, a Common Law
Trust, owned those in Schedule "A," the Alaska

Dredging Company those in Schedule "B," and

E. E. Powell those in Schedules "C" and "D."

The defendant also owned property in the vicinity.

"For the purpose of working the same as a whole

[180] and under a single scheme and project of

development and operation of said property" the

owners of properties in Schedules "B," "C," and

"D" leased to, and gave options to, the Nome
Dredging Trust, who in turn gave leases and op-

tions to purchase to the defendant, including prop-

erties in Schedule "A," and in an agreement with

defendant provided that the latter should pay roy-

alties and minimum annual payments to the indi-

vidual owners. The said agreement was dated July

10, 1923, and the leases and options from said own-

ers bore the same date, and were made to termi-

nate on December 31, 1935.
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This agreement resulted in a novation, whereby

the defendant, lessee, became responsible to the

several lessors for the payment of royalties and

minimum annual payments, it being provided in

the leases and options to the Nome Dredging Trust,

that "permission is hereby given to the Trust to

place Hammon Consolidated Gold Fields, a cor-

poration organized under the laws of the State of

Maine, in possession of the properties covered by

this agreement, with the right to w^ork and operate

imder the terms hereof upon the express assump-

tion of the Trust's obligations and liabilities hereof

by said Hammon Consolidated Gold Fields, and in

such event and as long as said Hammon Consoli-

dated Gold Fields shall so remain and be in pos-

session, the owners will look exclusively to it for

performance of such obligations, and will release

the Trust from all liabilities therefor." And Ham-
mon Consolidated Gold Fields, in turn, covenanted

in its agreement with the Trust, Exhibit One of the

complaint, that it will pay such respective owners

of the real property enumerated in Schedules "B,"

"C," and "D" the royalties and/or minimum an-

imal payments specified in the respective [181]

leases of and options for said real property in the

manner and form therein specified, and in general

will do and perform all things to be performed by the

Trust under the terms and conditions of said leases

and options, and as long as this agreement shall re-

main and be in effect.
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The defendant went into possession of the prem-

ises as lessee and optionee and continued in such

possession until it gave the following notice:

"San Francisco, December 30, 1927.

Xome Dredging Trust, and Messrs. F. S. Powell

and George W. Dutton, Trustees,

307 Crown Building,

Seattle, Washington.

Dear Sirs:

Hammon Consolidated Gold Fields hereby gives

notice that, reserving to itself the rights continuing

in it after termination of that certain agreement

between yourselves and it, dated July 10, 1923, it

hereby surrenders as of December 31, 1927, the lease

of and option to purchase certain mining ground

belonging to you and to Alaska Dredging Company

and to E. E. Powell, granted to it by said agree-

ment, and, subject to the foregoing reservation

hereby surrenders possession of said mining ground.

A copy of this notice has been sent to Alaska Dredg-

ing Company and to E. E. Powell.

Yours very truly,

HAMMON COXSOLIDATED GOLD
FIELDS,

By C. A. HIGHT,
President. '

'

Defendant thereafter refused to pay any royal-

ties, except those which accrued in "dredging out,"

on [182] leaving the premises, and refused to

make any further minimum annual jDayments.
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The plaintiff, E. E. Powell, one of the lessors,

brought an action in this court, which went to judg-

ment in his favor for royalties and minimum annual

payments, due December, 1927. This judgment

was affirmed in the Circuit Court of Appeals for

the Ninth Circuit, 32 Fed. (2d) 855, and on rehear-

ing again affirmed.

The plaintiffs in the above-entitled actions now

bring actions for installments due December, 1928.

IRA D. ORTON, of the Firm ORTON & LYONS,
Seattle, Washington, Attorney for Plaintiff.

O. D. COCHRAN, Nome, Alaska, and ROBERT L.

McWILLIAMS, San Francisco, California,

Attorneys for Defendant.

G. J. LOMEN, District Judge.—The importance

of these cases may be measured by the amounts in-

volved and the installments which will amiually fall

due under the leases until 1935, aggregating about

$800,000. The action already tried furnishes a

precedent, in part, for judicial determination. The

contracts upon which the present actions are

founded are the same as in the former case , but the

relation of the parties has changed, it is claimed,

in the particular that in the said former case the

royalties and minimum annual payments had al-

ready accrued, before the alleged surrender of the

premises by the defendant, whereas the present

actions are for royalties and minimum annual pay-

ments since accruing. To the extent of the inter-

pretations placed upon the contracts with reference
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to the liability of the defendant in the former case,

the same liabilities would seem to follow in the

instant cases, unless the "surrender" would make

a diiference. [183]

Plaintilfs question defendant's right to surrender

and also defendant 's surrender, in fact. Upon these

issues defendant has the burden of proof. The

written notice sent to the Nome Dredging Trust

was qualified as to the surrender of the lease and

option from it, and did not purport to refer to the

other leases and options; and was not a notice to

the other lessors; and was in fiituro. A "copy,"

however, was sent to the owners of the properties

enumerated in Schedules "B," "C," "D," who

were, incidentally, mentioned. The notice was sub-

scribed by the President of the Defendant, lessee,

who was not shown to have authority or power to

give such notice, or to surrender the properties.

Assuming that power was vested in the President

to make surrender, the defendant acted upon the

theory that it was entitled to make surrender, and

that thereafter its liabilities under the leases would

cease, except as to the payment of royalties, if any,

that would accrue in "dredging out," while remov-

ing the dredges from the premises.

The defendant had no right under the terms of

the leases to terminate them. That was a privi-

ledge only vouchsafed to the lessors, and was optional

on their part, on declaring a forfeiture by the de-

fendant. It is true that defendant was made the

sole judge of how, and when, and where, the dredges
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should be used; but this had no relation to the

duration of the leases, which contained the provision

that defendant should, notwithstanding, "pay to

the owner the minimum annual payments, and ex-

cess of minimum annual payments above and over

royalties paid up to the time of cessation of min-

ing operation." There would, of course, be no

"royalties" after such time, only minimum annual

payments. Again, the option to purchase provided:

"The said payments [184] on account of pur-

chase price shall also be deemed to be, and shall con-

stitute, rental for the use and occupation of said

mining property, hereby demised and leased, for the

full term of said lease." (Punctuation ours.) Both

the lease and the option to purchase made the

rentals run during the full term of the lease. The

minimum annual payments were graduated accord-

ing to circumstances, depending upon the royalties

"paid," nor did the election not to purchase make

any difference. The only remedy on the part of

defendant, if dissatisfied with the results, was to

purchase the leased premises and thus cause a

merger of the lease in a conveyance to it. We see

no reason in the argument that payments on the

purchase price should "be deemed to be and shall

constitute rentals," and would cease to be such,

because and if defendant should exercise its option

not to purchase. Leases with guaranteed minimum

royalties are a very common form of contract. Max-
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ham vs. Sherwood Co., 267 Fed. 781, where it is

stated in the opinion that 80 such cases were cited

by counsel. The rentals (including royalties paid)

may apply on the purchase price; and, vice versa,

the "payments" made on purchase price may be ap-

plied as rentals during the life of an option. It

was so provided in the "contract," Exhibit "I."

(Compare paragraphs 9 and 16.) The life of the

options, unless sooner terminated by purchase, was

during the life of the leases.

Certain additional defenses are relied upon by

the defendant. We shall consider them in the fol-

lowing order:

1. It is claimed that because the Nome Dredg-

ing Trust is not a legal entity, and by such name

cannot sue or legally hold property, in the State of

Washington, where organized, its lease and option

to purchase lands, in Alaska, is void. The title,

however, was held in the name of Trustees. [185]

It was held in State ex rel. Range et al. vs.

Hinkle, 219 Pac. 41, that a common law trust "has

no legal status in this State (Washington) and are

without legal standing in this court."

But in Denny vs. Cascade Platinum Co., 232 Pac.

409 (Washington), it was held that the trustees of

such a trust may sue in the courts of that state

to "preserve the property held by them, for the

benefit of the beneficiaries." It was said in that

case: "It may be conceded that the trust has no

standing in law as a legal suable entity. That, how-

ever, does not mean that the trustees of the prop-
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erty that happened to be held in that name (of the

trust) may not seek in the courts protection of the

property rights of the beneficiaries of that trust."

The property of the Trust happens to be situated

in Alaska. Here we have no inhibition against

common law trusts. By section 796, Compiled Laws
of Alaska, the common law was extended to Alaska

;

and there are no statutes upon the subject of com-

mon law trusts. The Nome Dredging Trust is not

a corporation or joint stock company within the;

meaning of the laws of the Territory relating to

foreign corporations, as we understand it. Com-

pare Sections 654 to 661, Compiled Laws of Alaska,

and section 654 Id., as amended by Chapter 69 Ses-

sion Laws of 1923, and Section 660 Id., as amended

by Chapter 32, Session Laws of 1923. The titles of

said amendments do not "embrace the subject" of

a common law trust, and relates only to "Foreign

Corporations." Section 8 of the Organic Act, ap-

proved August 24, 1912, provides that "no law

shall embrace more than one subject, which shall

be embraced in its title." We conclude that the

trust is not amenable to the corporation law^s of

Alaska. Compare: [186]

Elliott vs. Freeman, 220 U. S. 178.

Crocker vs. Malley, 249 U. S. 223.

Kecht vs. Malley, 265 U. S. 265.

2. It is claimed by defendant that, under the

"Deed of settlement" creating the Nome Dredging

Trust, the trustees thereof had no power to lease the

property beyond the five-year limitation of the trust.
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However, the trustees were given title and full man-

agement of the corpus of the trust estate, with full

power to sell, convey, and let the premises. It was

an active trust. The legal estate remained in them.

"Trustees who have the legal fees in land may
lease them to any extent, the right being incident to

the legal estate." Hines vs. McCombs, 2 Ga. App.

675, 58 S. E. 1124, quoting from Washburn Real

Property. The beneficiaries were only entitled to

profits, which, until liquidation, also remained in

the trustees. Their title as lessors cannot be ques-

tioned by a tenant. The trust was express, and the

trustees had power to sue, without joining the bene-

ficiaries. Section 859, Compiled Laws of Alaska. The

title being in the trustees they had plenary power

in regard to the properties mentioned in Schedule

"A." The properties mentioned in Schedules "B,"

"C," and "D" were no part of the trust estate. So

far as the Powell leases were concerned the Trust

was a '

' go-between.
'

' So long as the defendant was

not evicted, and no threat was made to evict, the

defendant had nothing of which to complain. No
fraud or mistake, and no cause for a rescission of

the contract is alleged. The leases ran for a teim

of twelve years, or until December 31, 1935, and the

defendant could not, therefor, surrender before that

time, without the consent of the landlord.

3. It is argued, however, that no consent was

necessary. It conceded that so long as the prem-

ises were occupied the defendant was bound to pay

the royalties, and, to preserve [187] the option

to purchase, that defendant was, also, compelled to
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pay the minimum annual payments. The defend-

ant places a constiniction upon the leases and op-

tions, which would render both of them optional;

and that after a surrender there would, in conse-

quence, be no royalties and no minimum annual

pajnnents. There is no warrant for such construc-

tion of the contracts. The rentals were for the full

term of the lease, including '^ royalties, and/or mini-

mum annual payments." As stated, the remedy of

the defendant was to cause the lease to merge in a

deed upon the exercise of the option to purchase.

If such option was not exercised the lease would

continue. The plaintiffs alone could declare a for-

feiture, at their option. True, defendant had the

right to mine or not to mine, provided it paid the

minimimi annual pajTnents, and royalties while

*' dredging off." This, however, had nothing to do

with the termination of the lease. There is nothing

inconsistent in giving an option to purchase leased

]) remises, nor in providing that rentals should apply

on the purchase price in case of an optional x^ur-

chase. Nor, do we conceive any inconsistency in

fixing the rentals at the same amount whether the

option be, or be not, exercised. It may turn out

to be unfortunate for one of the parties; but it is

no reason for breaching the leases ; nor is it a reason

for surrender of the premises. The argument that

minimum annual pajonents w^ere required to pre-

serve the option, and that the lease was incidental to

the option, and not vice versa, is too specious and

refined to show that such was the intention of the

parties.
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The leases were made for a certain term, the

rentals were the same throughout, while the options

were problematical. The jDarties so regarded them

;

no misnomer or mistake is alleged. The option

called for an election. The lease could not be sur-

rendered without the consent of the lessor. [188]

We find no ambiguity that calls for construction.

There is no completed contract for the sale of

property under an option until the optionee has

accepted the offer according to its terms. Under

a lease with option to purchase, the relation of the

parties is merely that of landlord and tenant until

the option is exercised and the relation of vendor

and purchaser does not arise until that time. The

lease continues. 16 R. C. L. 805-808. The option

does not relate back to the date of the lease, unless

it is so specified—i. e., that the rentals paid shall

apply on the purchase money. Where the option

is not exercised, they do not apply on the purchase

price, but remain as rentals. There being no ac-

ceptance of the surrender the landlord thereby re-

served the right to recover the rent. Willis vs.

Kronendonk, 200 Pac. 1025. The question is not

whether the option is continued. The action is one

at law. Equitable principles do not obtain. If the

lessor had accepted the surrender the case might

have presented a different aspect. The lessor might

then have been estopped to claim the rent. Durfee

House F. C. vs. Great Atlantic & Pacific Tea Com-

pany, 50 A. L. R. 1309; 136 Atl. 379 (Vt.). The

defendant evidently confused the legal effect of the
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option with the terms of the lease, and concluded

that because he had the right not to exercise the

option, he had a right to surrender the lease, clearly,

a non sequitur,

4. Besides, the '^ surrender" was to the Nome
Dredging Trust. By the novation, the latter was

eliminated as a party to the Powell lease. The de-

fendant could not, by a surrender to a former lessee,

be released without the consent of Powell, the lessor.

Bouvier, "Novation"; Hume vs. Brower, 25 111.

App. 130. [189]

5. The third cause of action in case No. 3100,

being on the assignment of Alaska Dredging Com-

pany to Powell of the royalties and minimum an-

nual payments due under the lease of properties

mentioned in Schedule "B," was eliminated by the

granting of a motion of nonsuit. The status of the

assignor as a corporation, and the defense of "ac-

cord and satisfaction" interposed to said cause of

action, therefore, need no consideration.

The plaintiffs are entitled to judgments in both

actions as prayed for, except as to the third cause

of action in the Powell case, as to which a nonsuit

was entered.

G. J. LOMEN,
District Judge.

[Endorsed] : Filed November 12, 1929. [190]
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In the District Court for the Territory of Alaska,

Second Division.

No. 3101.

F. S. POWELL, E. E. POWELL, and GEORGE
W. DUTTON, Trustees of NOME DREDG-
ING TRUST, a Common Law Trust,

Plaintiffs,

vs.

HAMMON CONSOLIDATED GOLD FIELDS, a

Corporation of the State of Maine,

Defendant.

JUDGMENT.

The above-entitled action came on regularly for

trial before the Court on October 7th, 1929, at a

general term of said Court begun and holden at

the City of Nome, commencing on the 19th day of

January, 1929; a jury having been waived by writ-

ten stipulation duly filed before the trial com-

menced, Mr. Ira D. Orton appearing as attorney for

the plaintiffs, and Messrs. Robert L. McWilliams
and O. D. Cochran appearing as attorneys for de-

fendant, and the Court having heard and considered

the evidence and arguments of counsel, and the

cause having been submitted to the Court, and the

Court having made and filed herein written findings

of fact and conclusions of law, and directed that

judgment be entered against defendant for the sum

of twenty-five thousand dollars, with interest thereon
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at 8% per annum from December 1st, 1928, and

costs of suit.

NOW, THEREFORE, by virtue of the law and

the premises, it is by the Court considered and ad-

judged that plaintiffs F. S. Powell, E. E. Powell

and George W. Dutton, trustees of Nome Dredging

Trust, have and recover of and from defendant

Hammon Consolidated Gold Fields, a corporation

of the State of Maine, the sum of twenty-six thou-

sand seven hundred eighty-six and 30/100 dollars

($26,786.30) and costs of suit, taxed at forty-eight

and 50/100 dollars, said sums to bear interest from

this date at the rate of 8% per annum.

Done in open court this 23d day of October, 1929.

G. J. LOMEN,
Judge of the District Court, Territory of Alaska,

Second Division. [191]

[Endorsed] : Filed October 23, 1929. [192]

[Title of Court and Cause.]

BILL OF EXCEPTIONS.

BE IT REMEMBERED, that plaintiffs' com-

plaint was filed and summons issued in the above-

entitled action on June 15th, 1929. That thereafter

and on September 3d, 1929, defendant duly filed its

motion to strike and to make more definite and

certain, which said motion appears in the Clerk's

transcript, and which motions it is stipulated and
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agreed need not be embodied in this bill of excep-

tions, but that they be deemed incorporated by refer-

ence. That thereafter and on September 7th, 1929,

said motions duly came on for hearing before the

above-entitled court. That said motions were there-

upon denied by said court, to which rulings the de-

fendant duly excepted, and the exceptions were al-

lowed.

That thereafter and on the 9th day of September,

1929, the defendant duly filed its demurrer to the

complaint of the plaintiffs filed herein which said

demurrer appears in the Clerk's transcript, and

which demurrer it is stipulated and agreed need not

be embodied in this bill of exceptions, but that it be

deemed incorporated by reference.

That thereafter and on the 9th day of September,

1929, said demurrer came on for hearing before the

above-entitled court. That said demurrer was

thereupon overruled and denied by the court, to

which ruling the defendant duly excepted and an

exception was allow^ed by the Court. [193]

That thereafter and on the 7th day of October,

1929, the above-entitled action duly came on for

trial before the Honorable G. J. Lomen, Judge of

the District Court for the Territory of Alaska,

Second Division, a jury having been duly waived

by written stipulation, the plaintiffs appearing by

their attorney, Ira D. Orton, Esq., and the defend-

ant appearing by its attorneys, Messrs. O. D. Coch-

ran, and Robert L. McWilliams, and the following

proceedings were thereupon had.
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It was stipulated by the parties and ordered by

the Court that [194] this action and the action

No. 3100 on the files of the court and entitled "E. E.

Powell, Plaintiff, vs. Hammon Consolidated Gold

Fields, a Corporation of the State of Maine, De-

fendant," be tried together.

The following stipulations entered into by the

parties were then read to the court and filed

:

(Title of Court and Cause.)

STIPULATION.

It is hereby stipulated that all the instruments

of which the various exhibits attached to the com-

plaint in this action are copies, were signed in the

manner shown on said exhibits. That the signa-

tures of the persons signing the same, including the

signatures of the Notaries Public appearing thereon,

are the genuine signatures of the various persons

whose signatures they purport to be.

Dated Nome, Alaska, September 25, 1929.

(Signed) LYONS & ORTON,
(Signed) IRA D. ORTON,

Attorneys for Plaintiffs.

(Signed) PILLSBURY, MADISON & SUTRO,
(Signed) ROB'T L. McWILLIAMS,
(Signed) O. D. COCHRAN,

Attorneys for Defendant.
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(Title of Court and Cause.)

STIPULATION.

It is hereby stipulated that all the letters, instru-

ments, reports, and other documents set out in

and/or appended as exhibits to the answer of the

defendant filed herein are copies of the originals

thereof, and that the same were signed in the man-

ner shown on the copies of such instruments. That

the signatures of the persons signing the same, in-

cluding the signatures of the Notaries Public ap-

pearing thereon are the genuine signatures of the

various persons whose signatures [195] they pur-

port to be.

It is further stipulated that the letters pleaded in

defendant's answer were signed by the persons by

whom they purport to have been signed, and that

they were sent to and received by the addressees

named therein on or about the dates they respec-

tively carry.

It is further stipulated that the clean-up state-

ments pleaded in said answer were made out by

defendant and delivered to the Alaska Dredging

Company on or about the dates set out in said state-

ments.



vs. F. S. Powell et at. 87

Dated at Nome, Alaska, 23d day of September,

1929.

(Signed) IRA D. ORTON,
(Signed) LYONS & ORTON,

Attorneys for Plaintiffs.

(Signed) PILLSBURY, MADISON & SUTRO,
(Signed) ROB'T L. McWILLIAMS,
(Signed) O. D. COCHRAN,

Attorneys for Defendant.

The plaintiff thereupon asked that Exhibits Two
and Six in the action No. 3100, entitled "E. E.

Powell, Plaintiff, vs. Hammon Consolidated Gold

Fields, a Corporation of the State of Maine," be

deemed received and read in evidence in this action,

No. 3101. The said Exhibits Two and Six are the

instruments mentioned in paragraph VIII of plain-

tiffs' complaint in above-entitled action. It was

further stipulated and agreed by the defendant that

the said instruments set out in said exhibits had

been duly executed. Said contracts were, mutatis

mutandis, the same as said Exhibit Two to plain-

tiffs' complaint in the above-entitled action except

that the contract relating to the properties described

in Schedule "C" to Exhibit One to the complaint

in this action contained the sentence set forth and

quoted in paragraph VI of defendant's answer in

this action.
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TESTIMONY OF E. E. POWELL, FOR PLAIN-
TIFF.

E. E. POWELL, a witness on behalf of the plain-

tiff, being duly [196] sworn, testified as follows:

I am the plaintiff in this action and also the plain-

tiff in action No. 3100, entitled ''E. E. Powell,

Plaintiff, vs. Hammon Consolidated Gold Fields, a

corporation of the State of Maine, Defendant." I

am also known as Ellis E. Powell, using the two

names interchangeably. I was in Nome in the sum-

mer of 1922. (The book marked "Minute-book

of Nome Dredging Trust" was then exhibited to the

witness, being first marked Plaintiffs' Exhibit "A"
for Identification, and the witness was asked to

state generally what the book was.)

That is the minute-book of the Nome Dredging

Trust, of the business that it has transacted. The

document which is pasted on the first page after

the front cover is the Trust agreement that created

the trust of the Nome Dredging Trust. The name

E. E. Powell, President, with the word "Seal"

printed after it is my signature. I signed it on the

29th day of July, 1922, at Nome, Alaska. After I

executed the paper in Nome, I sent it to Seattle

to F. S. Powell and George W. Dutton. The signa-

tures of F. S. Powell and George W. Dutton are

their signatures.

Mr. ORTON.—We offer this particular paper in

evidence to show when and where it was executed.

Mr. McWILLIAMS.—We have pleaded a copy
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of the trust agreement so that it would seem to be

sufficient. It appears from the main trust agree-

ment that the alleged trust is invalid and not recog-

nized by law, and that it could have no minutes

and therefor the proposed minutes which counsel

has had the witness identify are void, and are there-

fore objected to as immaterial and incompetent.

The COURT.—The objection is overruled for the

purpose of taking it under advisement. The court

will consider the objection in the final determination

of this case, but at the present time it would be

difficult for the court to get the effect of the objec-

tion, and I will permit the i^laintiff to show the two

signatures of the individuals who may or may not

constitute the Nome Dredging Trust.

(To which ruling of the court the defendant then

and there [197] excepted and the exception was

allowed.)

It was thereupon stipulated between counsel that

the trust agreement referred to was the same trust

agreement pleaded in defendant's answer as Exhibit

"A" and that according to said agreement it ap-

peared to have been acknowledged by E. E. Powell

at Nome, Alaska, and by F. S. Powell and George

W. Button at Seattle, Washington.

Mr. ORTON.—We offer this page in evidence as

Plaintiffs' Exhibit "B," being the minutes of the

first meeting of the Nome Dredging Trust.

Mr. McWILLIAJVIS.—The same objection.

The COURT.—The same ruling.

(To which ruling of the Court the defendant then

and there excepted and the exception was allowed.)
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The instrument marked Exhibit ''B" is in words

and figures as follows:

[Plaintiffs' Exhibit ^^B" omitted as per Stipula-

tion Re Printing Transcript of Record.]

Mr. ORTON.—We offer this page in evidence and

ask to have it marked Plaintiffs' Exhibit "C."

Mr. McWILLIAMS.—The same objection.

The COURT.—Objection overruled.

(To which ruling of the court the defendant then

and there [198] excepted and the exception was

allowed.)

The instrument marked Exhibit "C" is in words

and figures as follows

:

[Plaintiffs' Exhibit "C" omitted as per Stipula-

tion Re Printing Transcript of Record.]

The WITNESS.—(Resuming.) I was present at

that meeting. Prior to that time there had been no

change in the number of trustees nor has there been

any change in the number or personnel of the trus-

tees since. The signatures appended to the minutes

of the meeting of September 25th, 1925, are the gen-

uine signatures of F. S. Powell and George W.
Dutton.

I am familiar with the document which is ap-

pended to the answer and called a copy of the Dec-

laration of Trust. I conveyed the property which

is described in that document to the trustees of the

Nome Dredging Trust.

Mr. ORTON.—I hold in my hand a certified copy
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of a deed and [199] bill of sale between E. E.

Powell, Trustee, as party of the first part and F. S.

Powell and George W. Button, Trustees of Nome
Dredging Trust as parties of the second part, dated

August 26, 1922, conveying to the grantee the real

and personal property described in the Declaration

of Trust. This certified copy is from the United

States Commissioner, and I offer it in evidence for

the purpose of showing that they complied with the

Declaration of Trust and to show how the property

is held.

Mr. McWILLIAMS.—This is objected to as irrel-

evant and immaterial, and also upon the ground that

the instrument has no legal validity in that it pur-

ports to convey the property to the parties named

therein as Trustees of the Nome Dredging Trust,

a common law" trust, and that since such an organi-

zation as the Nome Dredging Trust is not known to

the law, the instrument could have and can have no

legal effect.

The COURT.—Objection overruled.

(To which ruling of the Court the defendant then

and there excepted and the exception was allowed.)

The instrument w^as marked Plaintiffs' Exhibit

'*D." It is in words and figures as follow^s:

[Plaintiffs' Exhibit "D" omitted as per Stipula-

tion Re Printing Transcript of Record.] [200]

The WITNESS.—(Resuming.) I am familiar

with the contract between the Hammon Consoli-

dated Gold Field and Nome Dredging Trust, being
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Exhibit One to plaintiffs' complaint. I remember
that there was a provision in the contract that the

Nome Dredging Trust was to obtain patents for

certain ground.

Mr. ORTON.—I hold in my hand a certified

copy of a patent from the United States to F, S.

Powell and George W. Button, Trustees of the

Nome Dredging Trust for the Jewell, Anderson, and

Bonanza Association Placer Mining Claims, dated

November 17, 1927 ; also a certified copy of a patent

from the United States to the same grantees for the

Gold Dust Bench, Lucky Two Bench, and Juanita

Bench Placer Mining Claims, dated April 25, 1927

;

also a certified copy of a patent covering the Dover

Association Placer Mining Claim running to Ellis

E. Powell as grantee and dated May 6, 1924 ; all of

which are offered in evidence.

Mr. McWILLIAMS.—Objected to as irrelevant,

incompetent and immaterial.

The COURT.—Objection overruled.

(To which ruling of the court the defendant then

and there excepted and the exception was allowed.)

It was thereupon stipulated by the defendant that

for the purpose of avoiding encumbering the record

with the documents offered, and without waiving

its objection to the introduction of the documents,

it might be taken by the court as proved that the

patents had been [203] issued as recited above.

Mr. ORTON.—We now offer in evidence docu-

ments purporting to be caveat notices of lease and

option, all dated July 10, 1923, and ask that they
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be marked Exhibits ''E," ''F," *'G," and "H,"
respectively.

Mr. McWILLIAMS.—We object to each and all

of them as being* irrelevant and immaterial.

The COURT.—Objection overruled.

(To which ruling of the court the defendant then

and there excepted and the exception was allowed.)

The instrument marked Plaintiffs' Exhibit "E"
is in w ords and figures as follows

:

[Plaintiffs' Exhibit ''E" omitted as per Stipula-

tion Re Printing Transcript of Record.] [204]

Exhibits ''F," "O," and ^'H" were likewise

caveat notices of lease and option all dated July 10,

1923, being similar in form, mutatis mutmidis, to

Exhibit ''E." Exhibit "F" was executed by

Alaska Dredging Company and Exhibits "Gr," and

"H" were executed by E. E. Powell. All of said

Exhibits "F," ^'G," and ''H" were filed for record

at the request of Hammon Consolidated Gold Fields

on August 22, 1923, and were thereafter and on

September 18, 1929, duly recorded in the office of

the Recorder of the Cape Nome Recording Precinct

in the Second Judicial Division of the Territory of

Alaska. It was stipulated by the parties in open

court, that said Exhibits ^'F," "G," and "H" need

not be set out at length in the record nor in any

bill of exceptions that might thereafter be prepared

for use on appeal.

The WITNESS. — (Resuming.) I remember

paragraph 23 in Exhibit [205] Six of plaintiffs'
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complaint which reads as follows: "Excepting, how-

ever, from the operations of these original two

claims," etc. This document was drawn up by-

Mr. Breeze, the attorney for the Hammon people.

It was prepared at the Touraine Hotel in Boston.

I was present at the time. That paragraph was in

the contract when it was signed at Seattle. Mr.

Hammon caused the paragraph to be put into the

contract. I read the contracts over many times

before they were signed. I also discussed this par-

ticular paragraph with Mr. Hammon more than

once before the contract was signed. The attorney's

name was Thomas H. Breeze. He is the same

Breeze whose signature appears on this contract as

witness. He was employed as counsel by W. P.

Hammon, I mean the Hammon Consolidated Gold

Fields. What made me think he was acting on be-

half of the Hammon Consolidated Gold Fields was

that Mr. Breeze drew this paper up for us and met

with us for the Hammon people in Philadelphia and

Boston. I didn't pay him. He came to Seattle

when it was signed and witnessed it.

I remember the paragraph where it is said the

trust shall continue for five years. Since the ex-

piration of the five years from the date when this

trust agreement was signed, which would be August

22, 1922, the trustees have continued in office. I

remember the payment of the money, about $80,000,

by the Hammon Consolidated Gold Fields, which is

admitted by the answer.
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Mr. ORTON.—Referring to this property which
is described in Schedule ''A" of Exhibit One, did

the Nome Dredging Trust convey this property to

the beneficiaries of the trust ?

Mr. McWILLIAMS.—Objected to as irrelevant

and immaterial, and not in any way binding or af-

fecting the defendant in this case.

The COURT.—The objection is overruled. I

want to let it appear in this case that the Trust still

has the properties that have not been disturbed, in-

cluding the property in question.

(To which ruling of the court the defendant then

and there excepted and the exception was allowed.)

[206]

A. No, sir.

Qi. Have the Trustees of the Nome Dredging

Trust, that is, yourself, F. S. Powell and O. W.
Dutton ever transferred to the beneficiaries the

claim against the defendant upon which this suit is

founded ?

Mr. McWILLIAMS.—Same objection.

The COURT.—Same ruling.

(To which ruling of the court the defendant then

and there excepted and the exception was allowed.)

A. No, sir.

Q. Has the business of the Nome Dredging Trust

been regularly settled?

Mr. McWILLIAMS.—Same objection.

The COURT.—Same ruling.

(To which ruling of the court the defendant then

and there excepted and the exception was allowed.)
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A. No, sir. I remember the occasion when there

was sent, on or before December 30, 1927, to the

Nome Dredging Trust and to Mr. F. S. Powell and

to Mr. George W. Dutton, Trustees, and also to

myself, a notice signed by the Hammon Consoli-

dated Gold Fields, by C. A. Hight, President.

(There was then read to the witness the copy

of the telegram dated December 31, 1927, to Nome
Dredging Trust, appearing in paragraph eleven of

said complaint in case No. 3100 and also appearing

in the same paragraph in the complaint in case No.

3101.)

The WITNESS.—(Resuming.) I remember get-

ting that telegram. I w^as in Seattle at the time

I received it, as were also Mr. F. S. Powell and Mr.

Dutton. The offices of the Alaska Dredging Com-

pany were in the Crown Building in Seattle. I be-

lieve I was one of the Trustees of the Nome Dredg-

ing Trust at that time.

Q. In 1925, now then, did you ever take possession

of this property or any part of it for the Nome

Dredging Trust. [207]

Mr. McWILLIAMS.—Objected to as calling for

the conclusions of the witness.

The COURT.—I think that this is a fact that

may be shown.

(To which ruling of the court the defendant then

and there excepted and the exception was allowed.)

A. No, sir. None of the Trustees took possession

of the property. Neither Mr. Powell nor Mr. Dut-

ton has ever been in the Territory of Alaska since



vs. F. S. Powell et al. 97

(Testimony of E. E. Powell.)

that time. I know where the property described in

Schedules ''C" and "D" to Exhibit One is.

Q. Did you ever, at any time, since the execution

of this lease, take or hold possession of that prop-

erty, or any part thereof?

Mr. McWILLIAMS.—Same objection as calling

for the conclusion of the witness.

The COURT.—Objection overruled.

(To which ruling of the court the defendant then

and there excepted and the exception was allowed.)

Q. Did you, Mr. Powell?

A. No, sir. When I received this notice I did

nothing. The Trustees of the Nome Dredging

Trust, and the Alaska Dredging Company and its

officers likewise did nothing.

Q. Did the Alaska Dredging Company take

possession of any part of the property described in

Schedule "B" to Exhibit One?

Mr. McWILIAMS.—Same objection, and because

irrelevant and immaterial.

The COURT.—Did you say you were General

Manager and in charge ?

A. Yes, sir.

The COURT.—He may answer.

(To w^hich ruling of the court the defendant then

and there excepted and the exception was allowed.)

A. No, sir. We have never taken possession in

any way. I am referring to the Alaska Dredging

Company. At the time that this notice of surren-

der, so called, was sent, the Hammon Consolidated

Gold Fields had four dredges on this property.
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Two of them worked off, the other [208] two are

still on there. One is on No. 1 Below Wonder.
That is one of the claims of the Alaska Dredging

Company. It is an 81/3 cii. ft. dredge. The other

dredge belonging to the Hammon Consolidated Gold

Fields that is still left on the property is at Bour-

bon Creek. It is on claim 4 or 5 Below, I do not

know which.

Ql Is that one of the claims described in Schedule

One?

A. The Anvil Hydraulic & Drainage. In a gen-

eral way I would say that that dredge has a 9 cu. ft.

bucket. Those dredges are there yet, I have seen

them recently. There is other personal property of

the Hammon Consolidated Gold Fields still on the

property in the shape of some buildings. I mean

buildings described in this Schedule "A" to Exliibit

One.

I w^as not up there in 1928, so I don't know per-

sonally what happened that summer. Nome Dredg-

ing Trust had a representative that summer in O. M.

Powell. His duties for Nome Dredging Trust were

simply to attend the clean-ups, just to be present. I

don't know whether that authority was in writing

or not. Mr. O. M. Powell would know that. In

the summer of 1928 I was in Seattle. I remember

royalty being paid to the Alaska Dredging Company

at that time. The payments were made to the Seat-

tle Branch of the Bank of California as escrow-

holder. Originally this escrow was in the hands of

the Bank of California at San Francisco. Subse-
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quently, by agreement of the parties the papers
were transferred to the Bank of California at

Seattle.

Q. I show you a paper and ask if that is the paper
which changed the place of payment to Seattle ?

A. It is.

It was thereupon offered and received in evidence

and marked Plaintiffs' Exhibit "I." It is in words
and figures as follows:

[Plaintiffs' Exhibit ''I" omitted as per Stipula-

tion Re Printing Transcript of Record.] [209]

The WITNESS.—(Resuming.) I remember the

occasion of the Hammon Consolidated Gold Fields

paying some royalty to the Alaska Dredging Com-
pany by depositing it in the Bank in Seattle in 1928.

The document shown me, purporting to be a letter

from the Bank of California, dated July 7, 1928,

was received by the Alaska Dredging Company in

the mail at or about the time it is dated. The advice

of credit attached was enclosed with it.

The two documents were thereupon offered and

received in evidence, being marked Plaintiffs' Ex-

hibit "J."

The documents were respectively in words and

figures as follows

:

[Plaintiffs' Exhibit "J" omitted as per Stipula-

tion Re Printing Transcript of Record.] [211]

The WITNESS.—(Resuming.) The letter shown

me dated July 17, 1928, signed by the Bank of Cali-
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fornia, by R. B. Snowden, Assistant Cashier was
also received by the Alaska Dredging Company by
mail at or about the time it is dated.

The document was thereupon offered and received

in evidence being marked Plaintiffs' Exhibit "K."
It is in words and figures as follows

:

[Plaintiffs' Exhibit "K" omitted as per Stipula-

tion Re Printing Transcript of Record.]

The WITNESS.—(Resuming.) Nothing was en-

closed with the letter when it was received. As I

have stated, I am one of the directors of the Alaska

Dredging Company, and its secretary. On June 5,

1929, J. E. Powell was president of the Alaska

Dredging Company. The document shown me pur-

porting to be an assignment from the Alaska Dredg-

ing Company to myself of the claim sued on in one

bf the counts in this action bears the signature of

J. E. Powell, and also my signature as secretary.

[212] There are five directors of the Alaska Dredg-

ing Company. There was a meeting of the board

prior to the time that this instrument was executed

at which meeting all of the directors were present.

The meeting was held at 614 Pioneer Building,

Seattle, the day before the document was signed, I

believe. It was authorized by the full board. The

records of the meeting are at Seattle. I do not

know the reason why the instrument bears the seal

of the Nome Dredging Trust. The seals sit in a

row on top of the shelf. I suppose the girl or my

brother picked up the wrong one.
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Mr. ORTON.—We offer this in evidence and ask

that it be marked Plaintifes' Exhibit "L."

Mr. McWILLIAMS.—We object to it as being

irrelevant and immaterial, and not properly authen-

ticated.

The COURT.—Objection overruled.

(To which ruling of the court the defendant then

and there excepted and the exception was allowed.)

The document marked Exhibit "L" is in words

and figures as follows:

[Plaintiffs' Exhibit "L" omitted as per Stipula-

tion Re Printing Transcript of Record.] [213]

Mr. ORTON.—We now offer the Articles of In-

corporation of the Alaska Dredging Company in

evidence, and ask that they be marked Plaintiffs'

Exhibit "M."

The document was thereupon offered and received

in evidence being marked Plaintiffs' Exhibit "M."

It is in words and figures as follows

:

[Plaintiffs' Exhibit "M" omitted as per Stipula-

tion Re Printing Transcript of Record.] [214]

Cross-examination.

The officers of the Alaska Dredging Company at

the present time are George W. Dutton, William T.

Perkins, J. E. Powell, F. S. Powell, and myself.

Mr. Dutton and Mr. F. S. Powell are the same per-

sons who are the trustees of the Nome Dredging

Trust. Mr. F. S. Powell has always been a director,
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and George W. Dutton, I think, for the major part

of the time since its organization.

Referring to the two dredges which I said have

not been taken off the real property involved in

these pending actions, I do not know when they were

last operated prior to the execution of the agreement

in controversy on July 10, 1923. My best recollec-

tion on the subject is that No. 3, the one on Wonder
Creek, was operated the last time in 1921. I do not

know if anything has been done since that time.

The other one w^as last operated about two years

earlier, about 1918 or 1919. At the time of the

execution of the main agreement, Exhibit One, on

July 10, 1923, those two dredges were, I think, in

the same place as they are now located. So far as

I know they have never been operated since the

execution of the main agreement on July 10, 1923.

I have never seen them in operation, nor heard of

them being in operation. My brother, who repre-

sented the Nome Dredging Trust, at no time told

me that they were in operation, or that they at any

time had been operated, [216] and from no

source did I get any information of the operation

of either of them.

The COURT.—Do I understand these dredges are

among the personal property sold ?

A. Yes, sir.

The WITNESS.— (Resuming.) The buildings to

which I referred are the old power plant and some

outbuildings there and some supplies for the boats.

Those outbuildings to which I refer are just storage

re

4
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buildings, shops, old shop buildings. I do not know
whether or not those buildings were ever used since

the agreement of July 10, 1923. So far as my
knowledge goes, I don't know of their ever having

been used.

My brother has been the representative of the

Nome Dredging Trust in and around Nome every

year since July 10, 1923, that is, as the representa-

tive for looking at the clean-ups. He had no powers

except to be present at the clean-ups.

Referring to Plaintiffs' Exhibit "J," and the

statement therein that "We have today credited

your account $3,405.87, representing payment re-

ceived from Alfred Sutro for royalty on clean-up,

June 19, 1928, from Philadelphia Fraction claim

from operations of No. 3. Dredge of Hammon Con-

solidated Gold Fields, dredging out of Alaska

Dredging Ground," I made no inquiry as to what

the Bank meant by the statement that the payment

was as a result of operations by No. 3. Dredge in

dredging out of that ground. It stated the fact that

there was a certain amount due us, and we took it.

Referring to the letter of July 17, in which it is

stated that the payment received from Mr. Sutro on

account of the Hammon Consolidated Gold Fields,

is royalty on final clean-up of June 29, 1928. I

made no inquiry as to what Mr. Sutro was referring

to when he stated that the payment was on final

clean-up, nor did I make any inquiry as to what he

referred to in that letter when he said that No. 3

Dredge was at the time dredging out.
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I am familiar with the agreement, Exhibit One,

and had an important part in the drafting of that

agreement. I know that it is provided that up to a

certain date, under certain circumstances the [217]

Hammon Consolidated Gold Fields is to have an

easement for the removal of its dredges from the

properties involved in this litigation. I do not

remember that it occurred to me that that was the

right that was referred to in Mr. Sutro 's letter when

it was stated that No. 3. Dredge was dredging out

of the Alaska Dredging Company ground. I took

it that it was outside of our property, as it had been

many times. The dredge went off many times.

Q. You knew, did you not, that it referred to the

final clean-up at that time?

A. Yes, I would take it that that was the final

dredge-off.

Q. And that they were through with that prop-

erty, and did not intend to make further use of it

in their mining operations?

A. I did not know what they intended to do.

Q. Did you take the matter up with Mr. Sutro to

ascertain what he had in mind when he said that the

payment was made on that condition ?

A. I did not.

I have read the answer of the defendant in case

No. 3101 brought by the trustees of the Nome

Dredging Trust. I recall the letter dated Septem-

ber 4, 1928, addressed to the Alaska Dredging Com-

pany and signed by the Bank of California. I re-

ceived it on or about that date. I haven't the letter
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referred to therein as having been received by the

Bank of California from Mr. Alfred Sutro. The

instrument shown me, as far as I can remember, is

a copy of the letter from Mr. Sutro which was sent

to the Alaska Dredging Company by the Bank of

California.

Q. You will have observed in that letter from Mr.

Sutro, which is pleaded by defendant in its answer,

that Mr. Sutro, the writer, again refers therein to

the payment of the sum of $5,106.53, which he says

he is transmitting to the Bank of California ''for

deposit to the credit of the Alaska Dredging Com-

fornia was royalty upon final clean-up on August

17, 1928, from Yellow Jacket Claim from operations

of No. ] [218] dredge of Hammon Consolidated

Gold Fields dredging out of Alaska Dredging Com-

pany ground. '

' When you received that letter from

Mr. Sutro, did you take the matter up with him at

that time ? A. I did not.

Q. When you observed from the copy of that

letter by Mr. Sutro that he stated therein that the

pajTuent which he had sent to the Bank of Cali-

fornit was royalty upon final clean-up on August

17, 1928, from Yellow Jacket from operations of

No. 1 Dredging of Hammon Consolidated Gold

Fields, did you make any objection to Mr. Sutro for

having described that payment in that manner ?

A. No, sir. Neither did Alaska Dredging Com-

pany or Nome Dredging Trust make any objection.

I did not take the matter up with the defendant nor

with any representative of the defendant.
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It was thereupon stipulated that the copy of the

letter referred to, and which appears in evidence in

paragraph three of defendant's first answer and

defence, might be deemed to have been read in evi-

dence.

Mr. McWILLIAMS.—May w^e also have in evi-

dence as Defendant's Exhibit 1, the letter from the

Bank of California, Seattle Branch, to the Alaska

Dredging Company, dated September 4, 1928.

Mr. ORTON.—No objection.

The instrument marked Defendant's Exhibit

No. 1 is in words and figures as follows

:

[Defendant's Exhibit No. 1 omitted as per Stipu-

lation Re Printing Transcript of Record.] [219]

Q. The two dredges which you refer to as being

on the property at this time are dredges that were

included in the personal property that defendant

purchased from the Nome Dredging Trust under the

contract of July 23, 1923, are they not ^

A. Yes, sir. This is also true with reference to

the buildings I spoke of.

Redirect Examination.

As I stated before, defendant dredged off the claim

many times every day.

Q. You state that you did not make any rejoinder

when you read about defendant working off the

claim. You were in litigation with the Hammon
Consolidated Gold Fields at the time, and you

claimed it was not terminated, did you not ?
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A. Yes, sir.

Q. And you were claiming it was not terminated ?

A. Yes, sir.

Recross-examination.

Q. Did you make that statement that the Hammon
Consolidated Gold Fields dredged on and off the

property from your personal knowledge f

A. No, sii', I would get it from the fact that they

dredged on two claims, so that it was possible, and

probably occurred. I knew that it sometimes does

occur.

Q. But you say that that is not based upon your

personal observation? A. No, not that.

Mr. McWILLIAMS.—I move that portion of the

testimony be stricken as hearsay and as purely con-

jectural.

Mr. ORTON.—It may be stricken out.

Mr. McWILLIAMS.—That is all.

TESTIMONY OF O. M. POWELL, FOR PLAIN-
TIFFS.

O. M. POWELL, called as a witness on behalf of

plaintiffs, and being first duly sworn, testified as fol-

lows : [220]

My name is O. M. Powell and I am a brother of

E. E. Powell. I reside in Nome at present. I was

here in 1927 from June 15th until the close of navi-

gation. I was also here in 1928 from the arrival of

the first boat, about the 20th of June, until the close

of navigation, about the first of November. I was
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not here in December, 1927. I returned in June,

1928, and during the year 1928 while in Nome I

represented E. E. Powell for the purpose of attend-

ing clean-ups. I had written authority, but as the

last year has gone by I have just discarded it. I

did not think it was necessary to keep. Copies of

this notice were given to the defendant. My repre-

sentation of E. E. Powell was in connection with

working of his property by the Hammon Consoli-

dated Gold Fields.

I am familiar with this contract for dredging the

ground described in the exhibits to plaintiffs' com-

plaint. I am also familiar with the mining claims de-

scribed in Schedules "A," "B," "C," and "D," to

the contract with the Nome Dredging Trust. I either

attended all the clean-ups of the Hammon Consoli-

dated Gold Fields, or, when I did not attend, I hired

a man in my place.

Q'. After you returned to Nome in 1928, state

whether or not you at any time took possession of

any of this property, or had possession of any of

the mining claims described in this contract Exhibit

One on behalf of your principal.

Mr. McWILLIAMS.—Objected to as irrelevant

and immaterial and calling for the conclusion of the

witness.

The COURT.—Objection overruled.

(To which ruling of the Court the defendant then

and there excepted and the exception was allowed.)

A. I have not.
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When I came back in 1928 there were four dredges

on this property, two of them remained there and

two of them dug off. The two that remained there

are still on the property, one on Bourbon Creek,

the other [221] on Flat Creek or the lower end

of Wonder Creek.

Cross-examination.

I haven't that written authority appointing me as

agent to represent E. E. Powell. It was just a

letter. The defendant has a copy of it. It was

only from year to year, so I just discarded the letter.

Mr. ORTON.—I asked you if you ever took pos-

session of this property in 1928. Did you ever take

possession since then?

Mr. McWILLIAMS.—Objected to as irrelevant

and inmiaterial and calling for the conclusion of the

witness.

The COURT.—Objection overruled.

(To which ruling of the Court the defendant then

and there excepted and the exception was allowed.)

A. I have not.

Cross-examination Resumed.

I had written authority to represent E. E. Powell

personally in the form, I believe, of a letter signed

by him. I also had letters authorizing me to repre-

sent the Nome Dredging Trust and the Alaska

Dredging Company.

Q. E. E. Powell was the individual who gave you
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authority for the Nome Dredging Trust and the

Alaska Dredging Company and for himself?

A. He was manager for the company so he had

that authority. In other words, all of my letters

were from E. E. Powell. They were signed as

Trustee and Manager also, I believe, I don't just

remember.

The COURT.—Have you seen copies of those

letters ?

Mr. McWILLIAMS.—I have never seen them.

Q. You represented the Nome Dredging Trust as

its agent in Nome during the mining season of 1927 *?

A. Yes, sir. I also attended the clean-ups or

hired somebody to represent me in attending such

clean-ups as were made by the defendant on the

ground in controversy. I had authority to repre-

sent E. E. Powell for whatever mining property was

involved in this lease. I know that some of the prop-

erty leased belongs to E. E. Powell personally. [222]

For instance, the old hydraulic and drainage prop-

erty. I do not believe there was any clean-up made

on E. E. Powell's ground in 1927. If there was, I

was here as his representative. Several clean-ups

were made on the Alaska Dredging Company ground

in that same season, and I either attended them or

hired somebody to attend for that company. The

person I hired was Dick Lisson.

I recall that under the contract, Exhibit One, it is

provided that the royalty may, upon the request of

the Alaska Dredging Company be paid in kind or in

gold-dust, as taken out. The request was never
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made by me that the payment be made in kind. If

such a request was ever made by the Alaska Dredg-

ing Company, I do not know anything about it. If

it had been paid in kind, that is, in gold-dust, I had

authority to receive it on behalf of the Alaska

Dredging Company.

In 1927, as I have stated, I represented the Alaska

Dredging Company, and when I did not attend

clean-ups personally, I hired Dick Lisson, but paid

him myself. Several clean-ups were made by the

defendant on the Alaska Dredging Company ground

during the mining season of 1928. I am myself

personally interested in the Alaska Dredging Com-

pany.

The two di'edges that I testified dug off from the

properties described in Exhibit One to plaintiffs'

complaint during the season of 1928 were on the

Yellow Jacket and Philadelphia Fraction Claims.

I believe the Hammon Consolidated Gold Fields had

the ground adjoining those two claims. I don't

know who it belonged to. They dug off of the

Philadelphia Fraction on to the ground that I

understood was the defendant's ground. They also

dredged off the Yellow Jacket in the fall, about

October of 1928 before the close of navigation. I

attended the clean-ups made upon those two dredges

that were digging off of the Philadelphia Fraction

and the Yellow Jacket claims, except the last one,

which Dick Lisson attended, representing me on be-

half of the Alaska Dredging Company. I knew at

the time that they were digging off. [223]
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Referring to the two dredges that I said were not

taken off in 1928 or since then, one of them is on

Flat Creek, or the lower end of Wonder Creek.

That was one of the dredges owned formerly by the

Nome Dredging Trust. That dredge was last oper-

ated in 1924 or 1925, I believe, somewhere around

that time. I don't remember the last year. I don't

believe the Hammon Consolidated Gold Fields ever

operated that dredge. If they did, it was mider

somebody else's name. I don't remember the exact

year when it was last operated. I think the Nome
Mining Company last operated the dredge. It was

one of the predecessors of the Nome Dredging Trust.

The other dredge that I spoke of is on Bourbon

Creek, No. 5, I think. That has not been operated

since way back. It has been sitting there in the

same place. I don't believe it was ever operated by

the defendant in this case.

I was agent for the Alaska Dredging Company

commencing in 1925, and up to and including 1929.

I don't remember the year when I was appointed

agent for the Nome Dredging Trust. I was their

agent in 1927, 1928, and 1929.

Redirect Examination.

I was their agent just to represent them at clean-

ups.

Mr. Orton thereupon offered in evidence a list of

clean-ups which was admitted by the defendant to

be correct. It was admitted and marked Plaintiffs'

Exhibit "N." It is in words and figures as follows;
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[Plaintifes' Exhibit '^N" omitted as per Stipu-

lation Ua Printing Transcript of Record.] [224]

TESTIMONY OF E. E. POWELL, FOR PLAIN-
TIFFS (RECALLED).

Exhibit One of plaintiffs ' complaint and the three

leases suhsiary to it, and covering the properties de-

scribed in Schedules ''B," ''C," and "D," were pre-

pared in Boston in the Touraine Hotel. The three

subsidiary contracts are the ones referred to as Ex-

hibits 2, 6, and 9 in action No. 3100 brought by me.

When I refeiTed to Mr. Hammon being present I

meant Mr. W. P. Hammon, who was then president

of the Hammon Consolidated Gold Fields. I read

these contracts over together with Mr. Hammon be-

fore they were signed.

Q. Mr. Powell, referring to the properties in Ex-

hibit One of plaintiffs' complaint, and Schedules

"A," *'B," "C," ''D," thereto, have any of these

properties or any interest therein been divided be-

tween the beneficiaries of the Nome Dredging Trust

or transferred to them at any time ?

Mr. McWILLIAMS.—I object to that question

as irrelevant and immaterial.

The COURT.—For the purpose of showing

liquidation?

Mr. ORTON.—Yes, sir.

The COURT.—Objection overruled.

(To which ruling of the court the defendant then

and there excepted and the exception was allowed.)
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A. No, sir. [225]

Neither I, as trustee of the Nome Dredging Trust,

nor any other trustee has taken possession of the

property described in Exhibit One and in Schedules

^'A," ''B," ''C,'' and "D" thereto, or any part of

them.

Mr. Orton thereupon asked and was granted per-

mission to amend his complaint upon its face in ac-

tion No. 3100 and also in action No. 3101.

Plaintiff thereupon rested.

Defendant thereupon moved for a nonsuit on each

of the following grounds severally, and on all of

them collectively:

(1) That the plaintiff has not proved facts suffi-

cient to sustain a judgment in his favor.

(2) That the instrument sued upon is an option

and not a lease, as alleged by plaintiff, and that said

option was terminated by defendant on or about

December 30, 1927.

(3) That Nome Dredging Trust terminated five

years from the date of its formation and organiza-

tion, to wit, on or about July 29, 1927, and that if

the contract sued upon by plaintiff was ever a con-

tract or a lease, then that said contract or lease

terminated with the termination of said alleged trust

on or about said last-mentioned date.

(4) That Nome Dredging Trust has not and

never has had any legal status, power, or capacity to

make the contract sued upon by plaintiff, herein,

and that the alleged trustees of the alleged Nome
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Dredging Trust never had any power, authority, or

capacity to make the said alleged contract on be-

half of said alleged Nome Dredging Trust.

(5) That the contract sued upon by plaintiff is

void under the laws of the Territory of Alaska by

reason of the failure of said Nome Dredging Trust

at any time to file any of the papers, or to do any

of the things required by the laws of the Territory

of Alaska of every corporation or joint stock com-

pany doing or engaging in business in said Terri-

tory, notwithstanding the fact that it appears that

under the evidence the Nome Dredging Trust has

been engaged in business in Alaska for a least three

years past.

(6^) That by reason of the failure of said Nome
Dredging Trust [226] to comply with the laws of

the Territory of Alaska in regard to filing papers

required to be filed by the laws of the Territory of

Alaska, said alleged contract sued upon by plaintiff

was at all times voidable, and that it appears from

plaintiff's' complaint defendant has elected to avoid

and has avoided the same.

(7) That there is no allegation in the complaint

that said Nome Dredging Trust had paid its annual

corporation tax last due to the Territory of Alaska,

nor is there any evidence of such paj'ment, and

plaintiff, was, therefore, not entitled to commence

and cannot maintain this action.

(8) That the plaintiff, having agreed and con-

sented to the acceptance of payments made by de-

fendant during 1928, upon the condition that said
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contract had been terminated and that said pay-

ments were for royalties on gold produced by de-

fendant while dredging off after the termination

of said contract, and that said payments were on

final clean-ups from operation after such termina-

tion, has agreed to the conditions on which said

payments were made, namely, that said contract

had been terminated and that said payments were

on final clean-ups made after the termination

thereof.

(9) That plaintiff has neither alleged nor

proved that Alaska Dredging Company has quali-

fied to do business in the Territory of Alaska and

has paid its annual corporation tax last due, not-

withstanding the fact that it appears under the evi-

dence that Alaska Dredging Company has been do-

ing business in Alaska at least since the year 1925

and up to and including the year 1929.

In making this motion defendant reserves the

right to introduce evidence in its defense and also

to have such evidence considered and passed upon

by the Court in the event the motion is denied.

The Court thereupon denied such motion, and

to which ruling of the Court, the defendant ex-

cepted, and an exception was allowed. [227]
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TESTIMONY OF E. E. POWELL, FOR DE-
FENDANT (RECALLED).

E. E. POWELL, recalled by the defendant, tes-

tified as follows:

I am the same E. E. Powell who has been on the

stand testifying on behalf of the plaintiff.

Q. I show you what purports to be a carbon copy

of a letter written by the Bank of California, Seattle

Branch, to Mr. Alfred Sutro, carrying the nota-

tion at the end: "Carbon copy to Alaska Dredging

Company," and ask you if you remember the

Alaska Dredging Company receiving such a copy?

A. I don't remember. I don't say that we didn't.

Apparently it must have come through, but I don't

remember it.

Mr. ORTON.—We have no objection to that let-

ter.

Q. You will notice that it states therein as fol-

lows: "We acknowledge your letter of October 17,

enclosing statement of Hammon Consolidated Gold

Fields dated August 21, 1928, showing royalty upon

final clean-up on August 17th, 1928, from Yellow

Jacket claim. We have forwarded a copy of this

statement to Alaska Dredging Company for their

records." Will you state whether or not you per-

sonally or the Alaska Dredging Company ever took

up either with the Bank of California or with Mr.

Sutro the matter referred to in that letter, namely,

that the statement enclosed recited that the royalty
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paid was upon final clean-up from the Yellow

Jacket claim? A. I have not.

Q. That matter was never taken up?

A. No, sir.

Q. AVas the matter of this being the final clean-up

ever taken up or discussed by the trustees of the

Nome Dredging Trust? A. It was not.

The letter referred to was thereupon offered and

received in evidence and marked Defendant's Ex-

hibit Two. It is in words and figures [228] as

follows

:

[Defendant's Exhibit Two omitted as per Stipu-

lation Re Printing Transcript of Record.]

TESTIMONY OF J. D. HARLAN, FOR DE-

FENDANT.

Mr. J. D. HARLAN was called as witness on be-

half of defendant, and being duly sworn testified

as follows:

I am manager of the Hammon Consolidated Gold

Fields at present, and have held that position since

the summer of 1926. As such manager, all of the

mining operations in the Nome District come within

my jurisdiction. That has been the case since I

have been in charge as manager.

I have been engaged in the business of a mining

engineer since 1906. I am a graduate engineer, hav-

ing graduated from the Missouri School of Mines

in 1910. Prior to the time I graduated from that

school I had had practical experience in mining
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and minint];- c'ii<iineering intermittently from June,

1906. Since 1910 I have been exclusively engaged

in the mining business and in mining engineering.

Since I have been acting as manager in Nome for

the Hammon Consolidated Gold Fields, that Com-

pany has been principally engaged in placer mining.

We also have as auxiliary to that business a steam-

heating plant, and the water plant. Those, how-

ever, are very minor parts of the company's busi-

ness. If it were not for the placer mining, we

would not be operating those auxiliaries.

I am familiar with the complaint in the two cases

on trial and with the property that is described

therein. I am also familiar with the [229] with

the respective locations of the respective mining

claims referred to therein, having become familiar

with them during my incumbency as manager. I

know where the Hammon Consolidated Gold Fields

was carrying on the business of dredging vvdth re-

spect to the propei-ties in controversy during the

year 1927. During that year it was dredging on

the Yellow Jacket claim of Schedule "B," No. 1

Above Wonder, the Philadelphia Fraction, and

probably a small j^ortion of Discovery Saturday

towards the end of the season.

Referring to the classification of the properties

with respect to their ownership by E. E. Pow^ell,

Nome Dredging Trust, and the Alaska Dredging

Company respectively, I can state which ones were

being operated by the Hammon Consolidated Gold

Fields during the year 1927. There was the Yellow
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Jacket Claim in Schedule "B," the property of

the Alaska Dredging Company. I think probably

the No. 1 Dredge dug a small portion on the Phila-

delphia Fraction. I am not just sure. As to the

No. 3 Dredge I am sure.

Plaintiffs' Exhibit "N," which is presented to

me, was prepared under my direction. It refreshes

my recollection on the subject upon which I am
asked to testify.

My former statement is correct for Dredge No.

1. Dredge No. 3 worked on No. 2 Below Saturday.

Saturday is the name of a Gulch or Creek. Under

Schedule "C" it worked No. 1 Above Wonder.

Under Schedule "A" it worked Discovery Wonder.

It worked Philadelphia Fraction imder Schedule

"B." None of the properties involved in this liti-

gation, other than the property of the Alaska

Dredging Company was in any manner worked or

mined or dredged by my company during the year

1928. The company started to dredge on the prop-

erty of the Alaska Dredging Company described

in Schedule "B" early in June, 1928, and was off

the ground, the Philadelphia Fraction, before Jime

30. Dredge No. 1 started early in August and had

completed dredging a portion of the Yellow Jacket

Claim by the middle of August, and I think was

off the ground completely, digging into adjacent

ground by the end of the month of August. It

might have been a few days one way or the other.

It would take about that long to dig off' from it.

We never resume mining operations or dredging
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on either [230] the Philadelphia Fraction or the

Yellow Jacket claim at any time thereafter.

In dredging- off the Philadelphia Fraction and

the Yellow Jacket claims, we removed our dredges

from those properties by the most direct and prac-

ticable route to the point of intended future use.

On December 30, 1927, Dredge No. 3 was on the

Philadelphia Fraction. Dredge No. 1 may have

])een on the line, partly on the Yellow Jacket and

partly on an adjacent claim. The point of intended

future use to which I referred was for Dredge No.

3 the Gold Bug and ground farther west. For

Dredge No. 1 it was the Sunday Star, Graham's

Discovery, and other ground to the west. With
reference to the Yellow Jacket and Philadelphia

Fraction, the claims to which I have just referred,

are due west and adjacent. The dredges were

never afterwards taken on any of the properties

in controversy.

I was in court yesterday and heard the testimony

of Mr. E. E. Powell. I am familiar with the par-

ticular dredges which were acquired by the Ham-
mon Consolidated Gold Fields under the main

agreement in controverey. Those two dredges were

never used by the Hammon Consolidated Gold

Fields. Parts only were removed and used in aux-

iliary operations. The dredges as such were never

used. Only those parts that were considered of

sufficient value were ever removed from the real

property involved. Neither of those two dredges

acquired under the main agreement in controversy
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was ever removed from the property in contro-

versy.

As I have heretofore stated, we had ceased min-

ing operations on the lands in controversy, other

than the lands of the Alaska Dredging Company

by the year 1927, and we dredged off the land of

the Alaska Dredging Company in the year 1928.

When we ceased work on the lands in controversy

in 1927 and 1928 respectively we had no intention

at any time thereafter of using either of those

dredges, and we did not thereafter at any time use

them. Even had the parts which I had removed

from the two dredges not been removed, it would

not have been practicable to have used the dredges.

My reason for not removing either of the dredges

[231] from the property in controversy was that

we considered them impracticable and uneconomi-

cal to operate, and we abandoned them on the

ground.

Thereupon defendant rested with permission to

reopen its case thereafter if it deemed it necessary.

TESTIMONY OF E. E. POWELL, FOR PLAIN-
TIFFS (RECALLED IN REBUTTAL).

Mr. E. E. POWELL was thereupon recalled by

plaintiffs in rebuttal and testified as follows:

I remember the occasion, on or about July 23,

1929, when the defendant paid me the sum of $36,-

729.02 plus interest from September 19, 1928, at

eight per cent per annum. That was in considera

I
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tion of a judgment for unpaid minimum due for

the year 1927. I did not accept this money in pay-

ment of any other liability than this judgment,

that is, in pajTnent of any other debt than this

judgment from the defendant.

TESTIMONY OF J. D. HARLAN, FOR DE-
FENDANT (RECALLED).

Mr. J. D. HARLAN, being recalled as a witness

for the defendant, testified as follows:

Referring to the old power plant acquired from

the Nome Dredging Trust and testified to by Mr.

Powell, that power plant was never operated by

us. It was likewise abandoned.

Cross-examination.

We took most of the machinery out of it, how-

ever.

Mr. McWILLIAMS.—Defendant rests.

Mr. ORTON.—Plaintiffs rest.

The defendant thereupon requested the court to

declare the law to be that under the pleadings and

evidence, the plaintiffs, F. S. Powell, E. E. Powell,

and George W. Dutton, Trustees, of Nome Dredg-

ing Trust, was not entitled to recover against tht

defendant, Hammon Consolidated Gold Fields, and

to declare that the decision and judgment of the

court was in favor of the defendant, which motion

and request the court denied, to which ruling the

defendant duly excepted and the exception was

allowed. [232]
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The defendant thereupon requested the court to

make special findings of fact and conckisions of

hiw on behalf of the defendant, and submitted such

findings and conclusions to the court in writing,

and moved the court to make such findings and con-

clusions as a whole and also to make each of the

findings and conclusions as requested.

The findings of fact and conclusions of law so

requested by the defendant were in words and

figures as follows: [233]

[Title of Court and Cause.]

The within Findings of Fact and Conclusions of

Law are, jointly and severally, requested by the

defendant. [234]

[Title of Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS OP
LAW.

The above-entitled action having duly come on

for trial before the above-entitled court sitting with-

out a jury, a jury having been duly waived in writ-

ing by the parties, the plaintiffs being represented

by their attorney, Ira D. Orton, Esq., and the de-

fendants being represented by their attorneys 0. D.

Cochran, Pillsbury, Madison & Sutro, and Robert

L. McWilliams, and evidence both oral and docu-

mentary having been introduced and the cause

having been submitted and the court being duly ad-

vised in the premises does find as follows

:
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I.

That the allegations of Paragraphs I, III, and

XIV of plaintiffs' complaint are true.

II.

That the allegations of Paragraph II of said

complaint are not true.

III.

That it is true as alleged in Paragraph IV of

plaintiffs' complaint that on or about July 23, 1923,

it executed a written instrument [235] of which

Exhibit One attached to plaintiffs' complaint is a

copy; but it is not true that said instrument is or

ever was a contract, either between defendant and

Nome Dredging Trust or otherwise or at all; that

it is not true that on July 23, 1923, defendant en-

tered into said alleged contract or any contract

with Nome Dredging Trust.

IV.

That the allegations of Paragraph V of plain-

tiffs' complaint are not true.

V.

That it is true as alleged in Paragraph VI of

plaintiffs' complaint that a written instrument, of

which Exhibit Two attached to said complaint is

a copy, was executed on or about July 23, 1923, but

it is not true that said instrument is or ever was

a contract either between Alaska Dredging Com-

pany, a corporation, and Nome Dredging Trust,

or otherwise or at all. It is not true that on or

about July 23, 1923, or at any other time, Nome
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Dredging Trust and Alaska Dredging- Company
entered into said alleged contract.

VI.

The court further finds that the allegations of

Paragraph VII of said complaint are true, except

that it is not true that the escrow instructions

therein mentioned were approved by Nome Dredg-

ing Trust and the court finds that Nome Dredging

Trust never had any legal existence or any power

or capacity to do any act or thing whatever.

VII.

The court further finds that it is not true, as

alleged in Paragraph VIII of said complaint, that

on or about July 23, 1923, or at any other time, or at

all, Nome Dredging Trust obtained the or any lease

or leases, two in number, of the properties de-

scribed in Schedules "C" and "D" to said Exhibit

One, either from E. E. Powell, or anyone else. The

court further finds that it is not true that any in-

strument in the form prescribed by the instrument,

of which said Exhibit One is a copy, was or is or

could be a lease. The court further finds that the

form of instrument contained in said instrument

of which Exhibit One is a copy, [236] and cover-

ing the said properties in said Schedules "C" and

"D," is an option, and that any instrument in such

form is and was at all times an option, and that

each of the alleged leases from plaintilf, mentioned

in said Paragraph VIII, was at all times herein

mentioned and is now an option.

1
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It is true that on or about July 23, 1923, a writ-

ten instrument in the form prescribed by the in-

stnmient, of which Exhibit One is a copy and cov-

ering the mining properties described in vSchedule

"D" of said Exhibit One was executed by E. E.

Powell, and that said instrument was, mutatis mu-

tandis, identical with Exhibit Two.

The court further finds that said instrument was

not executed by or in favor of Nome Dredging

Trust, and further finds that it was not and could

not have been a lease or other agreement between

l)laintiff and Nome Dredging Trust.

It is true that on or about July 23, 1923, a writ-

ten instrument was executed purporting to cover

properties described in Schedule "C" of said in-

strimient of which Exhibit One is a copy, and pur-

porting to be executed by E. E. Powell in favor of

Xome Dredging Trust, but it is not true that said

agreement was or could have been duly or at all

executed by or in favor of Nome Dredging Trust,

or that the same is or ever was or could have been

a lease or other agreement between said plaintiff

and said Nome Dredging Trust, or that the same

was in the form prescribed by said instrument, of

which Exhibit One is a copy, or that the same was

mutatis mutandis, or otherwise, identical with said

Exhibit Two, that, on the contrary, said written in-

strument purporting to cover said properties in

said Schedule "C" contained in paragraph 23 the

following provision, to wit

:

"Excepting, however, from the operation of

this article two claims not to exceed twenty
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acres each in the East Bourbon Creek Basin,

which if acquired will be deemed to be included

in and covered by this agreement, but the ac-

tual cost thereof in such event will be added

to the purchase price."

which provision 'is not in the form prescribed by

the instrument, of which said Exhibit One is a copy,

and which provision has no corresponding provi-

sion in said Exhibit Two. [237]

VIII.

The court further finds that the allegations of

Paragraph IX of said complaint are true, except

that it is not true that the escrow instructions

therein mentioned were approved by Nome Dredg-

ing Trust, and the court finds that Nome Dredging

Trust never had any legal existence or any power

or capacity to do any act or thing whatever.

IX.

The court further finds that it is true, as alleged in

Paragraph X of said complaint that on or shortly

after July 23, 1923, and prior to August 15, 1923,

certain documents of which Exhibits Nine, Ten,

Eleven, Twelve, Thirteen, and Fourteen attached

to said complaint are copies, were delivered to The

Bank of California, N. A., San Francisco, Cali-

fornia, and that said bank received and acknowl-

edged receipt of the same. The court further finds,

however, that it is not true that any of said docu-

ments was duly executed, subscribed, acknowledged,

or delivered by Nome Dredging Trust, and in this



vs. F. S. Poivell et al. 129

])ehalf the court finds that Nome Dredging Trust

did not and could not subscribe, execute, acknowl-

edge, or deliver the same. The court further finds

that the written approval of defendant is endorsed

on said document, of which Exhibit Fourteen is a

copy.

X.

The court finds that it is true as alleged in Para-

graph XI of plaintiffs' complaint that the instru-

ment, of which said Exhibit One is a copy, was

signed in the manner shown on said exhibit, and

tliat a counterpart thereof was delivered to defend-

ant. It is not true, however, that said Exhibit

One, or any instrument of which it is a copy, is

or ever was a contract. It is furthermore not true

that the same was or could have been executed or

delivered by Nome Dredging Trust either at the time

alleged in said Paragraph XI or at any other time.

It is true, as alleged in said paragraph, that de-

fendant took possession of the real and personal

property mentioned therein and continued in pos-

session of the same until December 29, 1927; but

the court finds that it is not true that said alleged

contract is or ever was a lease, but, on the contrary,

finds that the same is an option. It is not true, as

alleged in said paragraph, [238] that defendant

ever commenced or continued in the performance

of the alleged lease mentioned in said Paragraph

XI, with any person or persons mentioned in said

complaint. It is true, as alleged in said Paragraph

XI, that on December 30, 1927, defendant tele-

gra])hed and delivered a notice in the words and
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figures mentioned in said Paragraph XI, and that

it telegraphed and delivered a copy thereof to

Alaska Dredging Company and to E. E. Powell,

but it is not true that defendant thereby or at all

wrongfully attempted to withdraw or to surrender

said alleged lease, of which Exhibit One is a copy.

The court finds that said notice of surrender oper-

ated as a surrender of any agreement in said instru-

ment, of which Exhibit One is a copy, and that

said surrender relieved defendant of any and all

liability, if any there had been under said instru-

ment.

XL
That it is not true, as alleged in Paragraph XII

of said complaint that plaintiffs and Alaska Dredg-

ing Company and E. E. Powell have not, or that

each of them has not, agreed to accept or accepted

defendant's said surrender of the alleged lease and

option of which Exhibit One is a copy, of that they

have not, or that any of them has not, agreed to

the termination of defendant's alleged liability

under each and every alleged contract or agreement

mentioned in said complaint. That it is true, as

alleged by defendant, that plaintiffs and Nome

Dredging Trust (if it has or ever had any power

or capacity in that behalf) and Alaska Dredging

Company, and E. E. Powell have and that each of

them has accepted said surrender by defendant

and agreed to the termination of defendant's liabil-

ity, if any there was, to them, and each of them,

under each and all of said alleged contracts and

agreements.
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It is not true that said alleged contract, of which

Exhibit One is a copy, or that any lease and option,

or other alleged agreement mentioned in said para-

graph, is or ever was a lease.

It is not true, as alleged by plaintiffs, that Nome
Dredging Trust, Alaska Dredging Company and

plaintiffs have not at any time taken or accepted

possession of any of the real property described in

Schedules "A," "B," ''C," [239] and ^'D" of

said alleged contracts of which Exhibit One is a

copy.

It is not true, as alleged by plaintiffs, that said

alleged contract of which Exhibit One is a copy, is

still or at all, or that it ever was, in full or any force

or effect, also it is not true that the other alleged

leases and/or options mentioned in said Paragraph

XII were, or that any of them was, executed pur-

suant to and/or in accordance with the provisions

of said alleged contract, of which Exhibit One is a

copy, or otherwise or at all, or that said alleged

leases and options are or ever were, or that any of

them is or ever was, still or at all in full force or

any force or effect.

That it is not true, as alleged in Paragraph XIII
of said complaint, that there ever was at any time

any wrongful attemj^t by defendant to terminate

or surrender said alleged lease and option, of which

said Exhibit One is a copy, and/or any or all of

the other alleged leases and options alleged to have

been executed pursuant thereto and/or to sur-

render possession of the or any property de-

scribed in said alleged leases and/or options, or
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any thereof. That it is true, as alleged by defend-

ant, that said alleged leases and options were and

that each of them was lawfully and rightfully sur-

rendered and terminated by defendant, and that at

the time when it gave the notice of surrender set

out in Paragraph XI of said complaint, one of

defendant's dredges was on the "Philadelphia Frac-

tion" claim and another of defendant's dredges was

on the ''Yellow Jacket" claim, both said claims

being mentioned in Schedule "B" to said Exhibit

One. In said notice of surrender defendant reserved

all rights continuing in it after the termination of

said alleged contract, and during the year 1928, and

pursuant to the right continuing in defendant after

the termination of said alleged contract, which right

was reserved by defendant, defendant removed said

dredges from said respective claims by dredging the

same out of said claims. That it is not true as al-

leged by plainti:ffs that defendant was otherwise

in possession of or that it otherwise mined or

dredged upon any of the claims or any part of the

ground mentioned or described in said Exhi])it One

at any time after [240] December 29, 1927.

That it is true that defendant paid Alaska Dredging

Company the sum of $8898.25 for royalties upon

gold recovered by defendant from said "Philadel-

phia Fraction" and "Yellow Jacket" claims during

the year 1928, while defendant was dredging out

of said claims. Defendant paid said sum in three

separate payments of $3405.87, $385.85, and $5106.53,

made respectively on or about July 7, 1928, July 17,

and September 4, 1928, with written notice to said
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Alaska Dredging Company that each of said i)ay-

iiicnts was for royalties upon gold recovered by de-

fendant while dredging out of Alaska Dredging

Comi^any ground after surrender and termination

of said alleged contract, of which said Exhibit One

is a copy. Defendant paid said sum of $385.85 with

further written notice to said Alaska Dredging Com-

l^any that the same was for such royalties uj^on

final clean-up from said "Philadelphia Fraction"

claim while dredging out of Alaska Dredging Com-

pany ground after surrender and termination of

said contract, and defendant paid said sum of

$5,106.63 with further written notice to the Alaska

Dredging Company that the same was for such roy-

alties upon final clean-up from said "Yellow

Jacket" claim while dredging out of Alaska Dredg-

ing Company ground after surrender and termina-

tion of said contract, of which Exhibit One is a

copy. Said Alaska Dredging Company, with the

knowledge and consent of plaintiffs and without

protest or objection by said Alaska Dredging Com-

pany, or by E. E. Powell, accepted each of said pay-

ments with and pursuant to notice as aforesaid, and

said Alaska Dredging Company and plaintiffs

agreed to said conditions upon which defendant

made said payments, and are estopped to deny the

same.

XII.

The Court finds that it is true, as alleged in Para-

graph XV of said complaint that defendant has

paid the several sums mentioned in said paragraph,

but it is not true that defendant has paid any sum
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to Nome Dredging Trust, or that Nome Dredging

Trust has or ever had power or capacity to accept

any payment. It is true that defendant has paid

the sum of |85,090.20 to plaintiffs, the alleged trus-

tees of Nome Dredging Trust, but it is not true that

defendant has paid E. E. Powell no more than the

sum of $523.79 on account of royalties and/or mini-

mum annual payments for [241] the year 1927,

and in that behalf the court finds that on July 26,

1929, it paid to E. E. Powell the further sum of

$36,729, plus interest from September 17, 1928, at

eight per cent per annum in full of all claims and

demands of said E. E. Powell against defendant.

The court finds that it is not true that any royalties

and/or minimum annual payments became due from

defendant to any of the persons mentioned in said

complaint on December 1, 1928, and that it is not

true that said sum of $8,898.25 paid to said Alaska

Dredging Company was a part of any minimum an-

nual payment due on said date or any other date.

As alleged by defendant said sum was royalty upon

gold recovered in dredging out of said "Philadel-

phia Fraction" and "Yellow Jacket" claims, and

said sum was accepted by said Alaska Dredging

Company with the knowledge and consent of plain-

tiffs, as royalty upon final clean-ups from operations

in dredging out of said claims after termination of

said alleged contract, of which Exhibit One is a

copy. It is not true that any royalty and/or mini-

mum annual payment became due to the plaintiffs,

or any of them, or to Nome Dredging Trust, or to

anyone else, on December 1, 1928, in the sum of
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$25,000, or in any sum, or at all. It is likewise not

true that the whole or any part of said or any roy-

alty and/or minimum annual payment in the

amount of $25,000 or in any other amount, with in-

terest at the legal rate of eight per cent or at any

other rate, is now due, owing and/or unpaid from

defendant to plaintiffs, or any of them. It is true

that the sum of $25,000 mentioned in said Para-

graph XV is unpaid but it is not true that the same,

or any part thereof, is or ever was due and/or owing

by it to plaintiffs, or any of them.

XIII.

That it is not true, as alleged in Paragraph XVI
of said complaint, that plaintiffs have, or that any

of them has, or that Nome Dredging Trust has, at

nil times or at any time, kept and/or performed

or that plaintiffs, or any of them, or that Nome
Dredging Trust could have kept and/or performed,

or had any power or capacity to keep and/or per-

form all or any of the agreements of said alleged con-

tracts of which Exhibits [242] One and Two are

copies, or either of them, and/or all or any of the

agreements of the other two or any alleged leases

executed with plaintiffs and referred to in Para-

graph VIII of said complaint or elsewhere therein.

It is true that Alaska Dredging Company and said

plaintiffs have done the various things provided to

be hitherto done by them, respectively, in the re-

spective alleged leases and/or contracts made by

them respectively.
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XIV.

The court further finds that the allegations con-

tained in Paragraphs I, II, and III of defendant's

second answer and defense to plaintiffs' complaint

are true.

XV.
The court further finds that the allegations con-

tained in Paragraphs I, and II of defendant's third

answer and defense to plaintiffs' complaint are true.

XVI.

The court finds that the allegations contained in

Paragraphs I, II, and III of defendant's fourth an-

swer and defense to plaintiffs' complaint are true.

XVII.

The court further finds that the allegations con-

tained in Paragraphs I, II, and III of defendant's

fifth answer and defense to plaintiffs' complaint are

true.

XVIII.

The court further finds that the allegations con-

tained in Paragraphs I, II, and III of defendant's

sixth answer and defense to plaintiffs' complaint

are true.

IXX.
The court further finds that the allegations con-

tained in Paragraphs I and II of defendant's sev-

enth answer and defense to plaintiffs' complaint are

true.

XX.
The court further finds that the allegations con-



vs. F. S. Powell et al. 137

tained in Paragraphs I, II, and III, and IV of de-

fendant's eighth answer and [243] defense to

phiintiffs' complaint are true.

XXI.

The court further finds that the allegations con-

tained in defendant's ninth answer and defense to

plaintiffs' complaint are true.

As its conclusion of law from the foregoing facts

as found above, the court concludes that the plain-

tiffs are entitled to take nothing by their action,

and that the defendant is entitled to a judgment

of dismissal with its costs herein expended.

Done in open court this day of ,

192—.

Judge. [244]

The court thereupon took said cause under ad-

visement.

Thereafter and on the 19th day of October, 1929,

the court orally announced its decision in favor of

the jilaintiffs and against the defendant, and denied

the request of the defendant for findings of fact

and conclusions of law submitted by it at the con-

clusion of the evidence in this cause.

To which decision of the court in favor of the

plaintiffs and against the defendant, the defend-

ant excepted and an exception was allowed.

The defendant further excepted to the ruling of

the court refusing to make the findings and conclu-

sions of law requested ])y it as a whole, and an ex-

ception was allowed.
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Defendant further excepted to the refusal of the

court to make each separate finding as requested by

it and numbered 1 to 21, inclusive, in said requested

findings, and exceptions were allowed.

Defendant further excepted to the refusal of the

court to make the conclusion of law as requested

by it and an exception was allowed.

The court thereupon signed and filed its findings

of fact and conclusions of law in favor of the plain-

ti:ffs and against the defendant, which findings of

fact and conclusions of law are in words and figures

as follows : [245]

[Title of Court and Cause.]

FINDINGS OF FACT AND CONCLUSIONS
OF LAW.

The above-entitled action came on regularly for

trial in the above-entitled court at Nome, Alaska,

on October 7th, 1929, on stipulation, without a jury,

Mr. Ira D. Orton appearing as attorney for plain-

tiffs, and Messrs. Robert L. McWilliams and O. D.

Cochran appearing as attorneys for defendant, and

after hearing the evidence and arguments of coun-

sel, and said cause having been submitted to the

court, the Court now finds the facts in issue as fol-

lows :

1. Nome Dredging Trust is and was at all times

in the complaint mentioned, an unincorporated as-

sociation formed by trust agreement duly executed

and acknowledged. Said Nome Dredging Trust

was created by the contract and trust agreement, a
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true copy of which is annexed to and made a part

of defendant's answer and marked Exhibit "A"
thereto. Said trust agreement was executed and

acknowledged by E. E. Powell as trustee, i^arty of

the first part thereto, at Nome, in the Territory of

Alaska, on July 29th, 1922, and by F. S. Powell

and George W. Button, second parties thereto, on

the 24th day of August, 1922, at Seattle, King

County, Washington. In accordance with the pro-

visions of said trust agreement said E. E. Powell,

trustee, did on the 26th day of August, 1922, by deed

and [246] bill of sale, in writing, duly executed

and acknowledged, convey to F. S. Powell and Geo.

W. Button, in their capacity as trustees of said

Nome Dredging Trust, all the real and personal

property described in said Exhibit "A" to defend-

ant's answer, being the same real and personal

property described in Schedule "A" to Exhibit

One to plaintiff's complaint. At the time the con-

tracts set forth in the plaintiffs' complaint were

executed F. S. Powell and Geo. W. Button were

the sole trustees of said Nome Dredging Trust, but

thereafter on the 21st day of July, 1925, the num-

ber of trustees of said Nome Dredging Trust was

regularly increased to three, and plaintiff E. E.

Powell was thereupon elected and appointed one

of the trustees thereof, and at the time of the com-

mencement of this action, said F. S. Powell, Geo. W.
Dutton, and E. E. Powell were and ever since have

been, and now are, all the trustees of said Nome
Dredging Trust, and as such have the legal capacity

to sue and maintain this action.
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2. The business and affairs of said Nome Dredg-

ing Trust have never been liquidated or closed, nor

has any of the mining claims or real property de-

scribed in Exhibit One to plaintiffs' complaint, and

Schedules "A," "B," "C," and "D" thereto, nor

any interest therein, nor the claim against defend-

ant upon which this suit is founded, been distributed

among or conveyed or transferred to the benefi-

ciaries of said Nome Dredging Trust, the holders

of its shares. The said trustees of said Nome

Dredging Trust have ever since the expiration of

five years from August 24, 1927, continued in office

as such trustees for the purpose of winding up

their affairs and liquidating the assets of the said

Nome Dredging Trust and said duties have not been

fully performed, and said trustees have at all times

since the 26th day of August, 1927, held and they

do still hold as such trustees the full, legal title

and ownership of all the said property of said

Nome Dredging Trust, both real and personal, and

none thereof, has ever been divided among or trans-

ferred or conveyed to the beneficiaries of said trust,

the owners of its shares.

3. The Alaska Dredging Company is and was

at all times [247] mentioned in plaintiffs' com-

plaint, a corporation organized and existing under

the laws of the State of Washington.

4. All the contracts, deeds, bills of sale, escrow

instructions and other instruments in writing set

forth as Exhibits One to Fourteen, inclusive, to

plaintiffs' complaint were executed, acknowledged,

approved, delivered, or delivered in escrow where
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so alleged in the complaint, in the words and figures

and in the manner and form as alleged in plain-

tiffs' complaint and as appears on the face of said

exhibits, and all the signatures of all the various

persons and corporations signing and executing the

same are the genuine signatures of said corpora-

tions and persons whose signatures thereto they

respectively purport to be, including the signatures

of the notaries public thereto.

5. On July 23, 1923, a written instrument in the

form prescribed by Exhibit One to plaintiffs' com-

plaint, except as hereinafter stated, and covering

the properties described in Schedule "C" thereto,

was executed by E. E. Powell as first party, and

Geo. W. Dutton and F. S. Powell as trustees of the

Nome Dredging Trust as second parties. Said

written instrument was signed, executed and ac-

knowledged in the same manner as the instrument

Exhibit One to plaintiffs' comjDlaint, except that

instead of being signed, executed, and acknowl-

edged by Alaska Dredging Company as party of

the first part thereto, it was signed, executed and

acknowledged by E. E. Powell as party of the first

part thereto, and was signed and executed by the

parties of the second part in the form following:

"Nome Dredging Trust,

By F. S. Powell,

Trustee and President,

And Geo. W. Dutton,

Trustee and Secretary,

Seal."
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Said instrument was signed, executed and acknowl-

edged by said F. S. Powell and Geo. W. Button

in the manner and form aforesaid on July 23, 1923,

and was mutatis mutandis identical with Exhibit

Two, except for the insertion [248] therein in

paragraph 23 thereof of the following sentence:

"Excepting, however, from the operation of

this article two claims not to exceed twenty

acres each in the East Bourbon Creek Basin

which if acquired will be deemed to be included

in and covered by this agreement, but the actual

cost thereof, in such event will be added to the

purchase price."

Said paragraph was inserted in said instrument

with the knowledge, consent and approval, and at

the request of the defendant and its then Presi-

dent, W. P. Hammon, and said instrument contain-

ing said paragraph was actually prepared by de-

fendant's counsel under defendant's direction and

control and its execution was actually witnessed by

defendant's said counsel, and defendant did at the

time that it signed and approved the escrow instruc-

tions. Exhibit Fourteen to plaintiffs' complaint,

actually know and have notice that the said instru-

ment contained the above quoted paragraph, and

then and there acquiesced therein and waived all

objections thereto.

6. On July 23, 1923, a written instrument in the

form prescribed by Exhibit One to plaintiffs' com-

plaint and covering the properties described in

Schedule "D" thereto was executed by E. E. Powell

as first party and Geo. W. Button and F. S. Powell
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as trustee of Nome Dredging Trust as second par-

ties. Said written instrument was signed, executed,

and acknowledged in the same manner as the in-

strument. Exhibit Two to plaintiffs' complaint,

except that instead of being signed, executed, and

acknowledged by Alaska Dredging Company as

party of the first part thereto, it was signed, exe-

cuted, and acknowledged by E. E. Powell as party

of the first part thereto, and was signed and exe-

cuted by the parties of the second part thereto in

the form following

:

"Nome Dredging Trust,

By F. S. Powell,

Trustee and President,

And Geo. W. Dutton,

Trustee and Secretary,

Seal."

Said instrument was signed, executed, and ac-

knowledged by said F. S. Powell and Geo. W. Dut-

ton in the manner and form aforesaid on July 23,

1923, and was, mutatis mutandis, identical with Ex-

liibit Two.

7. Upon the execution and delivery of the con-

tract, Exhibit [249] One to the complaint, and

not later than August 15, 1923, the defendant Ham-
mon Consolidated Gold Fields took possession of all

the real and personal property described in the said

contract, Exhi])it One, and the Schedules "A,"

"B," "C," and "D" thereto and commenced the

performance of the lease thereby created, and so

continued in the possession of all said property,

and in the performance of said lease until subse-
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quent to December 29, 1927. During the year 1927,

the defendant continued to mine and dredge on cer-

tain of the mining claims described in Schedule

"A" to Exhibit One until the 17th day of Septem-

ber, 1927, and on certain of the mining claims de-

scribed in Schedule "B" to Exhibit One until the

1st day of November, 1927, and on certain of the

claims described in Schedule "C" to Exhibit One

until the 16th day of June, 1927. On December 30,

1927, said defendant, Hammon Consolidated Gold

Fields telegraphed and delivered to the Nome
Dredging Trust, Alaska Dredging Company and

E. E. Powell, the notice in words and figures as set

out in paragraph XI of plaintiffs' complaint.

8. Plaintiffs have not, neither has Nome Dredg-

ing Trust, nor Alaska Dredging Company, nor E. E.

Powell, agreed to accept or accepted the attempted

surrender of said contract. Exhibit One, and the

plaintiffs have not, neither has Nome Dredging

Trust, nor Alaska Dredging Company, nor E. E.

Powell, at any time taken or accepted possession

of any of the real or personal property described in

said contract. Exhibit One, and the Schedules "A,"

^'B," "C," and "D" thereto. Neither the plain-

tiffs nor said Nome Dredging Trust have ever at

any time agreed, and do not now agree, to the said

attempted surrender and termination of defend-

ant's liability to them created by the execution of

said contracts. Exhibit One, and the other leases

and options executed pursuant thereto, and neither

the plaintiffs nor said Nome Dredging Trust, have

ever taken or accepted possession of any part
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of the real or personal property described in

said contract. Said notice of surrender did not

operate as a surrender or termination of said or

any agreement contained in said instrument of

which Exhibit One is a copy, and did not release

defendant of all or any liability [250] under said

instrument. Said contract, Exhibit One, was at

the time of the commencement of this action, in full

force and effect as were likewise the other leases

executed pursuant to and in accordance with the

provisions of Exhibit One covering the properties

described in Schedules ''B," "C," and "D,"

thereto.

9. The defendant Hammon Consolidated Gold

Fields continued, during the year 1928, to mine and

dredge upon certain of the claims described in

Schedule "B" to Exhibit One, and paid to the

Alaska Dredging Company the agreed royalty from

such mining and dredging operations, amount-

ing to $8,898.25. Said royalty was paid by the Ham-
mon Consolidated Gold Fields depositing same in

the Bank of the Bank of California, N. A., Seattle

J3ranch, to the credit of said Alaska Dredging

Company, and was so deposited at the various times

in 1928 alleged in the answer, and admitted by the

reply, and was so paid and deposited by the Ham-
mon Consolidated Gold Fields to the credit of the

Alaska Dredging Company without and not upon

any condition whatever. Alaska Dredging Com-

pany did not, by accepting said payments, agree

to or accept any conditions whatever, and did not

thereby agree that said contract. Exhibit One, or



146 Hammon Consolidated Gold Fields

any of the other leases were surrendered or termi-

nated, and neither did the Nome Dredging Trust

or plaintiffs, in its behalf, so agree by reason of

the payment of said money to, or the acceptance

thereof, by said Alaska Dredging Company. Neither

Nome Dredging Trust, nor plaintiffs, nor Alaska

Dredging Company became or were in any manner,

or to any extent, estopped by the payment and re-

ceipt of said money.

10. At the time this action was commenced de-

fendant had paid E. E. Powell no more than $523.79

on account of royalty and/or minimum annual pay-

ments due him December 1, 1927, but since the com-

mencement of this action, and on July 26, 1929,

defendant paid to E. E. Powell the sum of $36,-

729.02 with interest thereon from September 17th,

1928, at 8% per annum upon a final judgment of

this court for the balance of royalty and/or mini-

mum annual payments due said E. E. Powell for

the year 1927. [251] Said payment was not in

full of all claims and demands of said E. E. Powell

against defendant, nor any claim or demand other

than said judgment for balance of royalties and/or

minimum annual payments due said E. E. Powell

for the year 1927.

11. All the letters, instruments, reports and other

documents set out in and/or appended as exhibits

to the answer of the defendant filed herein, are true

copies of the originals thereof, and the same were

signed in the manner shown on the said copies.

The signatures of the persons and corporations sign-

ing the same, including the signatures of the No-
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taries Public appearing thereon, are the genuine

signatures of the various persons and corporations

wliose signatures tliey purport to be. The letters

pleaded in defendant's answer were signed by the

persons by whom they purport to have been signed,

and they were sent to and received by the addressees

named therein on or about the dates they respec-

tively carry. The clean-up statements pleaded in

said answer were made out by defendant and de-

livered to Alaska Dredging Company on or about

the dates set out in said statements.

12. The Bank of California, N. A., was not the

agent of plaintiffs, nor of the Nome Dredging Trust,

nor of Alaska Dredging Comj)any, nor of E. E.

Powell, except as escrow agent to perform the du-

ties provided by the escrow instructions set forth

as exhibits to i^laintiffs' complaint. Said Bank of

California, N. A., was agent of defendant for like

])urposes and defendant agreed to pay said Bank of

California, N. A., the whole of its compensation for

acting as such escrow agent.

13. The plaintiffs have fully done, and performed

all things provided by said contract Exhibit One to

l)laintiffs' complaint on their part to be done and

performed.

14. All the allegations of Paragraph III of the

Second Answer and Defense are by the court found

not true.

15. All the allegations of Paragraph II of the

Third Answer and Defense are by the court found

not true, except the allegation that [252] Exhibit

One was executed in the State of Washington.
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16. All the allegations of Paragraph III of the

Fourth Answer and Defense are by the court found

not true.

17. All the allegations of Paragraph III of the

Fifth Answer and Defense are found by the court

not true.

18. All the allegations of Paragraph III of the

Sixth Answer and Defense are by the court found

not true.

And as conclusions of law from the foregoing

facts, and the facts admitted by the pleadings, the

court finds

:

1. Plaintiffs, as trustees of the Nome Dredging

Trust have capacity to sue and maintain this action.

2. The contract. Exhibit One, to plaintiffs' com-

plaint is a valid and enforceable contract of lease

between plaintiffs as trustees of the Nome Dredging

Trust as lessors, and defendant as lessee.

3. Said contract of lease was not surrendered or

terminated as alleged by defendant in its answer,

but continued in full force and effect during the

entire year of 1928, and was still in full force and

effect at the time of filing plaintiffs' complaint

herein.

4. There is due to plaintiffs from defendant on

said contract of lease the whole of the royalty and/

or minimum annual payment falling due thereon

on December 1st, 1928, amounting to $25,000.00 and

plaintiffs are entitled to judgment against defend-

ant therefor, together with interest thereon from
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December 1st, 1928, at S% per annum, and costs of

suit.

Let judgment be entered accordingly.

Done in open court at Nome, Alaska, October

19th, 1929.

(Signed) G. J. LOMEN,
Judge of the District Coin-t, Territory of Alaska,

Second Division. [253]

Thereupon the defendant duly excepted to the

finding of fact and conclusion of law so signed and

filed by the Court as follows

:

1. The defendant excepted to finding No. 1 read-

ing as follows

:

"1. Nome Dredging Trust is and was at all

times in the complaint mentioned, an unincor-

porated association formed by trust agreement

duly executed and acknowledged. Said Nome
Dredging Trust was created by the contract

and trust agreement, a true copy of which is

annexed to and made a part of defendant's An-

swer and marked Exhibit 'A' thereto. Said

trust agreement was executed and acknowl-

edged by E. E. Powell as trustee, party of the

first part thereto, at Nome, in the Territory

of Alaska, on the 29th day of July, 1922, and

by F. S. Powell and Geo. W. Dutton, second

parties thereto, on the 24th day of August,

1922, at Seattle, King County, Washington.

In accordance with the provisions of said trust

agreement said E. E. Powell, trustee did on the

26th day of August, 1922, by deed and bill of
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sale, in writing, duly executed and acknowl-

edged, convey to F. S. Powell and Geo. W.
Button, in their capacity as trustees of said

Nome Dredging Trust, all the real and personal

property described in said Exhibit 'A' to de-

fendant's Answer, being the same real and per-

sonal property described in Schedule 'A' to

Exhibit One to plaintiffs' Complaint. At the

time the contracts set forth in the plaintiffs'

complaint were executed, F. S. Powell and Geo.

W. Dutton were the sole trustees of said Nome
Dredging Trust, but thereafter on the 21st day

of July, 1925, the number of trustees of said

Nome Dredging Trust was regularly increased

to three, and plaintiff E. E. Powell was there-

upon elected and appointed one of the trustees

thereof, and at the time of the commencement

of this action, said F. S. Powell, Geo. W.
Dutton, and E. E. Powell were, and they ever

since have been, and now are, all the trustees

of said Nome Dredging Trust, and as such have

the legal capacity to sue and maintain this

action."

and an exception was allowed.

2. The defendant excepted to finding No. 2 read-

ing as follows:

"2. The business and affairs of said Nome

Dredging Trust have never been liquidated or

closed, nor has any of the mining claims or real

property described in Exhibit One to plaintiffs'

complaint, and Schedules 'A,' 'B,' 'C,' and 'D'

thereto, nor any interest therein, nor the claim
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against defendant upon which this suit is

founded, been distributed among or conveyed

or transferred to the beneficiaries of said

Nome Dredging Trust, the holders of its shares.

The said trustees of said Nome Dredging Trust,

have ever since the expiration of five years from

August 24, 1927, continued in office as such trus-

tees for the purpose of winding up their affairs

and liquidating the assets of the said Nome
Dredging Trust and said duties have not been

fully performed, and said trustees have at all

times since the 26tli day of August, 1927, held

and they do still hold as such trustees the full,

legal title and ownership of all the said prop-

erty of said Nome Dredging Trust, both real

and personal, and none thereof, has ever been

divided among or transferred or conveyed to

to the beneficiaries of said trust, the owners of

its shares."

and an exception was allowed.

3. The defendant excepted to finding No. 3 read-

ing as follows:

"3. The Alaska Dredging Company is and

was at all times mentioned in plamtiffs' com-

plaint, a corporation organized and existing

under the laws of the State of Washington."

and an exception was allowed. [254]

4. The defendant excepted to finding No. 5 read-

ing as follows:

*'5. On July 23, 1923, a written instrument

in the form prescribed by Exhibit One to plain-
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tiffs' complaint, excepted as hereinafter stated

and covering the properties described in Sched-

ule 'C thereto, was executed by E. E. Powell

as first party, and Geo. W. Dutton and F. S.

Powell as trustees of the Nome Dredging Trust

- as second parties. Said written instrument

was signed, executed and acknowledged in the

same manner as the instrument Exhibit One to

plaintiffs' complaint, except that instead of

being signed, executed and acknowledged by

Alaska Dredging Company as party of the first

part thereto, it was signed, executed, and ac-

knowledged by E. E. Powell as party of the

first part thereto, and was signed and executed

by the parties of the second part in the form

following

:

'Nome Dredging Trust,

By F. S. Powell,

Trustee and President,

And Geo. W. Dutton,

Trustee and Secretary,

Seal.'

Said instrument was signed, executed and

acknowledged by said F. S. Powell and Geo. W.
Dutton in the manner and form aforesaid on

July 23, 1923, and was mutatis mutandis identi-

cal with Exhibit Two, except for the insertion

therein in paragraph 23 thereof of the following

sentence

:

'Excepting, however, from the operation of

this article two claims not to exceed twenty
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acres each in the East Bourbon Creek Basin,

which if acquired will be deemed to be included

in and covered by this agreement, but the actual

cost thereof, in such event will be added to the

purchase price.'

Said paragraph was mserted in said instru-

ment with the knowledge, consent, and ap-

proval, and at the request of the defendant and

its then President, W. P. Hammon, and said

instrument containing said paragraph was actu-

ally prepared by defendant's counsel under de-

fendant's direction and control and its execu-

tion was actually witnessed by defendant's said

coimsel, and defendant did at the time that it

signed and approved the escrow instructions,

Exhibit Fourteen to plaintiffs' complaint, actu-

ally know and have notice that the said instru-

ment contained the above quoted paragraph,

and then and there acquiesced therein and

waived all objections thereto."

and an exception was allowed.

5. The defendant excepted to finding No. 6 read-

ing as follows:

"6. On July 23, 1923, a written instrument

in the form prescribed by Exhibit One to plain-

tiffs ' complaint and covering the properties de-

scribed in Schedule 'D' thereto, was executed

by E. E. Powell as first party and Geo. W.
Button and F. S. Powell as trustees of Nome
Bredging Trust as second parties. Said writ-

ten instrument was signed, executed and ac-
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knowledged in the same manner as the instru-

ment, Exhibit Two to plaintiffs' complaint, ex-

cept that instead of being signed, executed and

acknowledged by Alaska Dredging Company as

party of the first part thereto, it was signed,

executed and acknowledged by E. E. Powell as

party of the first part thereto, and was signed

and executed by the parties of the second part

thereto in the form following:

'Nome Dredging Trust,

By F. S. Powell,

Trustee and President,

And Geo. W. Dutton,

Trustee and Secretary,

Seal.'

Said instrument was signed, executed and ac-

knowledged by said F. S. Powell [255] and

Geo. W. Dutton in the manner and form afore-

said on July 23, 1923, and was mutatis mutandis

identical with Exhibit Two."

and an exception was allowed.

6. Defendant excepts to that part of finding No.

7 reading as follows

:

*'7. Upon the execution and delivery of the

contract. Exhibit One to complaint, and not

later than August 15, 1923, the defendant, Ham-

mon Consolidated Gold Fields took possession

of all the real and personal property described

in the said contract. Exhibit One, and the

Schedules 'A,' 'B,' 'C,' and 'D' thereto and

commenced the performance of the lease thereby

J
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created, and so continued in the possession of

all said property, and in the performance of

said lease until subsequent to December 29,

1927."

and an excej^tion was allowed.

7. Defendant excepted to finding No. 8 reading

as follows

:

"8. Plaintiffs have not, neither has Nome
Dredging Trust, nor Alaska Dredging Com-

pany, nor, E. E. Powell, agreed to accept or

accepted the attempted surrender of said con-

tract. Exhibit One, and the plaintiffs have not,

neither has Nome Dredging Trust, nor Alaska

Dredging Company, nor E. E. Powell, at any

time taken or accepted possession of any of the

real or personal property described in said con-

tract, exhibit one, and the Schedules *A,' 'B,'

'C,' and 'D' thereto. Neither the plaintiffs nor

said Nome Dredging Trust have ever at any

time agreed, and do not now agree to the said

attempted survedner and termination of de-

fendant's liability to them created by the execu-

tion of said contracts. Exhibit One, and the

other leases and options executed pursuant

thereto, and neither the plaintiffs nor said Nome
Dredging Trust, have ever taken or accepted

possession of any part of the real or personal

property described in said contract. Said no-

tice of surrender did not operate as a surrender

or teiTTiination of said or any agreement con-

tained in said instrument of which Exhibit One
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is a copy, and did not release defendant of all

or any liability under said instrument. Said

contract, Exhibit One, was at the time of the

commencement of this action, in full force and

effect as were likewise the other leases executed

pursuant to and in accordance with the provi-

sions of Exhibit One covering the properties

described in Schedules 'B,' 'C,' and 'D'

thereto."

and an exception was allowed.

8. Defendant excepted to that part of finding No.

9 reading as follows

:

"9 Said royalty was paid by the

Hammon Consolidated Gold Fields depositing

the same in the Bank of the Bank of California,

N. A., Seattle Branch, to the credit of said

Alaska Dredging Company, and was so de-

posited at the various times in 1928 alleged in

the answer, and admitted by the reply, and was

so paid and deposited by the Hammon Con-

solidated Gold Fields to the credit of the Alaska

Dredging Company without and not upon any

condition whatever. Alaska Dredging Com-

pany did not, by accepting said payments, agree

to or accept any conditions whatever and did

not thereby agree that said contract. Exhibit

One, or any of the said other leases were sur-

rendered or terminated, and neither did the

Nome Dredging Trust or plaintiffs, in its be-

half, so agree by reason of the payment of said

money to, or the acceptance thereof, by said
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Alaska Dredging Company. Neither Nome
Dredging Trust nor plaintiffs, nor Alaska

Dredging Company, became or were in any

manner, or to any extent, estopped by the pay-

ment and receipt of said money.

and an exception was allowed. [256]

9. Defendant excepted to that part of finding No.

30 reading as follows:

*'10 Said payment was not in full

of all claims and demands of said E. E. Powell

against defendant, nor any claim or demand

other than said judgment for balance of royal-

ties and/or minimum payments due said E. E.

Powell for the year, 1927."

and an exception was allowed.

10. Defendant excepted to that part of finding

No. 12 reading as follows

:

*'12. The Bank of California, N. A., w^as not

the agent of plaintiffs, nor of the Nome Dredg-

ing Trust, nor of Alaska Dredging Company

nor of E. E. Powell, except as escrow agent to

perform the duties provided by the escrow in-

structions set forth as exhibits to plaintiffs'

complaint. Said Bank of California, N. A.,

was agent of defendant for like purposes."

and an exception was allowed.

11. Defendant excepted to finding No. 13 reading

as follows:

"13. The plaintiffs have fully done, and per-

formed all things provided by said contract
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Exhibit One to plaintiffs' complaint on their

part to be done and performed."

and an exception was allowed.

12. Defendant excepted to findings No. 14, 15, 16,

17, and 18, and exceptions were allowed.

13. Defendant excepted to conclusions of law

No. 1 as signed by the court and reading as follows

:

"1. Plaintiffs, as trustees of the Nome
Dredging Trust, have capacity to sue and main-

tain this action."

and an exception was allowed.

14. Defendant excepted to conclusions of law

No. 2 as signed by the court and reading as follows

:

"2. The contract, Exhibit One to plaintiff's

complaint, is a valid and enforceable contract of

lease between plaintiffs and trustees of the

Nome Dredging Trust as lessors, and defendant

as lessee."

and an exception was allowed.

15. Defendant excepted to conclusions of law No.

3 as signed by the court and reading as follows

:

"3. Said contracts of lease was not surren-

dered or terminated as alleged by defendant in

its answer, but continued in full force and effect

during the entire year of 1928, and was still

in full force and effect at the time of filing

plaintiffs' complaint herein."

and an exception was allowed. [257]

16. Defendant excepted to conclusions of law

No. 4 as signed by the court and reading as follows:
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u.
'4. There is due to plaintiffs from defend-

ant on said contract of lease the whole of the

ro^'^alty and/or minimum annual payments fall-

ing due thereon on December 1st, 1928, amount-

ing to $25,000 and plaintiffs are entitled to

judgment against defendant therefor, together

with interest thereon from December 1st, 1928,

at 8% per annum, and costs of suit."

and an exception was allowed.

Thereafter and on the 23d day of October, the

coiu't signed and filed a judgment in favor of the

plaintiff's and against the defendant in accordance

with its said findings of fact and conclusions of law,

which said judgment is set out in full in the certi-

fied transcript herein.

The defendant duly excepted to the signing and

filing of the said judgment and an exception was

allowed.

Now, in the furtherance of justice and that right

may be done, defendant presents the foregoing as

its bill of exceptions in this cause and pray that the

same may be settled and allowed by the court.

PILLSBURY, MADISON & SUTRO,
ROBERT L. McWILLIAMS,
O. D. COCHRAN,

Attorneys for Defendant.

Sei-vice admitted Oct. 28th, 1929.

IRA D. ORTON,
LYONS and ORTON,

Attys. for Plf.

O. K.—May be settled.

IRA D. ORTON. [258]
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ORDER SETTLING AND ALLOWING BILL
OF EXCEPTIONS.

The foregoing bill of exceptions having been

served, filed, and presented for settlement, and being

found to be full, true, and correct, is now settled,

allowed, and signed by the Judge who heard said

cause on this the 12th day of Nov., 1929, being a reg-

ular day of the general term of the District Court for

the Territory of Alaska, Second Division, begun and

holden at the City of Nome, commencing on the 19th

day of January, 1929.

G. J. LOMEN,
District Judge.

[Endorsed] : Filed November 12, 1929. [259]

[Title of Court and Cause.]

PETITION FOR ORDER ALLOWING
APPEAL.

Comes now the defendant above named and feel-

ing itself aggrieved by the final judgment and order

made and entered in the above-entitled court and

cause upon the 23d day of October, 1929, in favor

of said plaintiff and against the said defendant for

the recovery of the sum of $26,786.30, and costs

taxed at $48.50, with interest thereon at the rate of

eight per cent per annum from the date of said

judgment, and does hereby appeal from said final
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judgment and order and from the whole and every

part thereof to the United States Circuit Court of

Appeals for the Ninth Circuit, and jiratj that this

its appeal may be allowed.

That the transcript of the proceedings and evi-

dence upon which said final judgment and order

was made, duly authenticated, may be sent to the

United States Circuit Court of Appeals for the

Ninth Cii'cuit.

Defendant further prays for an order of this

court fixing the amount of bond to be given upon

said appeal to operate as a cost and supersedeas

bond. [260]

Dated at Nome, Alaska, this the 12 day of Nov.,

1929.

PILLSBURY, MADISON & SUTRO,
ROBERT L. McWILLIAMS,
O. D. COCHRAN,

Attorneys for Defendant.

Service of the above and foregoing petition for an

order allowing an appeal is acknowledged by a re-

ceipt of a copy thereof, this the 12th day of Nov.,

1929.

IRA D. ORTON,
LYONS & ORTON,

Attorneys for Plaintiffs.

[Endorsed] : Filed November 12, 1929. [261]
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[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Comes now the defendant, Hammon Consolidated

Gold Fields, a corporation, and assigns the follow-

ing errors upon which it will rely in prosecuting

its appeal from the final judgment in the above-

entitled court and cause made and entered on the

23 day of October, 1929, to the United States Cir-

cuit Court of Appeals for the Ninth Circuit.

First: The court erred in denying defendant's

motion for an order requiring plaintiffs to make

their complaint more definite and certain in the

particulars specified in defendant's motion filed

herein.

Second: The court erred in denying defendant's

motion for an order striking from plaintiffs' com-

plaint all and every part of Paragraph XIII

thereof.

Third: The court erred in overruling the demur-

rer interposed by defendant to the complaint of

plaintiffs herein.

Fourth: The court erred in overruling the ob-

jection of defendant to the admission in evidence

of Plaintiffs' Exhibit "B," being the minutes of

the first business meeting of the alleged Nome

Dredging Trust.

Fifth: The court erred in overruling the objec-

tion of [262] defendant to the admission in evi-

dence of Plaintiffs' Exhibit "C," being the minutes
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of the meeting of September 25tli, 1925, of the al-

leged Nome Dredging Trust.

Sixth : The court erred in overruling the objection

of defendant to the admission in evidence of Plain-

tiffs' Exhibit "D," being a certified copy of a deed

and bill of sale between E. E. Powell, as party of

the first part and F. S. Powell and G. W. Button,

Trustees of the Nome Dredging Trust as parties

of the second part, purporting to convey to said

grantees the real and personal property described

in the Declaration of Trust pleaded in defendant's

answer, and purporting to create the Nome Dredg-

ing Trust.

Seventh: The court erred in overruling the ob-

jection of defendant to the admission in evidence

of the certified copies of two patents from the

United States to F. S. Powell and G. W. Dutton,

trustees of the Nome Dredging Trust; and of the

certified copy of a patent to Ellis E. Powell, all

covering and embracing certain placer mining

claims included among the properties described in

plaintiffs' complaint.

Eighth: The court erred in overruling the ob-

jections of defendant to the admission in evidence

of Exhibits "E," "F," "G," and "H," being caveat

notices of leases and options dated July 10, 1923,

and to the admission in evidence of each of said ex-

hibits.

Ninth: The court erred in overruling the objec-

tion of defendant to certain testimony of E. E.

Powell, witness on behalf of the plaintiffs as fol-

lows :
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ifMr. ORTON.—Referring to this property

which is described in Schedule 'A' of Exhibit

One, did the Nome Dredging Trust convey this

property to the beneficiaries of the trust?

Mr. McWILLIAMS.—Objected to as irrele-

vant and immaterial, and not in any way bind-

ing or affecting the defendant in this case.

The COURT.—The objection is overruled.

I want to let it appear in this case that the

trust still has the properties that have not been

disbursed, including the property in question.

Exception allowed.

A. No, sir."

Tenth: The court erred in overruling the objec-

tion of defendant to certain testimony of E. E.

Powell, witness on behalf of [263] the plaintiffs

as follows:

"Q. Have the Trustees of the Nome Dredg-

ing Trust, that is, yourself, F. S. Powell, and

G. W. Dutton ever transferred to the bene-

ficiaries the claim against the defendant upon

which this suit is founded?

Mr. McWILLIAMS.—Objected to as irrele-

vant and immaterial, and not in any way bind-

ing or affecting the defendant in this case.

The COURT.—Same ruling.

Exception allowed.

A. No, sir."

Eleventh: The court erred in overruling the ob-

jection of defendant to certain testimony of E. E.



vs. F. S. Poivell et al. 165

Powell, witness on behalf of the plaintiffs, as fol-

lows :

''Q. Has the business of the Nome Dredging

Trust been regularly settled?

Mr. McWILLIAMS.—Objected to as irrele-

vant and immaterial, and not in any way bind-

ing or affecting the defendant in this case.

The COURT.—Same ruling.

Exception allowed.

A. No, sir."

Twelfth: The court erred in overruling the ob-

jection of defendant to certain testimony of E. E.

Powell, witness on behalf of the plaintiffs, as fol-

lows :

"Q. In 1925, did you ever take possession

of this property or any part of it for the Nome
Dredging Trust?

Mr. McWILLIAMS.—Objected to as calling

for the conclusion of the witness.

The COURT.—I think that this is a fact that

may be shown.

Exception allowed.

A. No, sir. None of the Trustees took pos-

session of the property. Neither Mr. Powell

nor Mr. Dutton has ever been in the Territory

of Alaska since that time."

Thirteenth: The court erred in overruling the

objection of defendant to certain testimony of E. E.

Powell, witness on behalf of the plaintiffs, as fol-

lows :
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''Q. Did you ever, at any time, since the exe-

cution of this lease, take or hold possession of

that j)roperty, or any part thereof?

Mr. McWILLIAMS.—Same objection as call-

ing for the conclusion of the witness.

The COURT.—Objection overruled.

Exception allowed.

A. No, sir."

Fourteenth: The court erred in overruling the

objection of defendant to certain testimony of E. E.

Powell, witness on behalf of the plaintiffs, as fol-

lows: [264]

"Q. Did the Alaska Dredging Company take

possession of any part of the property de-

scribed in Schedule 'B' to Exhibit 1?

Mr. McWILLIAMS.—Same objection be-

cause irrelevant and immaterial.

The COURT.—Did you say you were Gen-

eral Manager and in charge?

A. Yes, sir.

The COURT.—He may answer.

Exception allowed.

A. No, sir. We have never taken possession

in any way."

Fifteenth : The court erred in denying the motion

of the defendant for a nonsuit made at the close of

the evidence of the plaintiffs.

Sixteenth: The court erred in refusing the de-

fendant's request that the court declare the law to

be, that under the pleadings and the evidence the

plaintiffs were not entitled to recover against the

defendant, Hammon Consolidated Gold Fields, and
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in refusing to declare that the decision and judg-

ment of the court was in favor of said defendant,

and in announcing its decision in favor of the plain-

tiffs and against the defendant.

Seventeenth : The court erred in refusing to make

the special findings requested of and submitted to

it by the defendant, and in refusing to make each

and every of such findings, and in refusing the con-

clusion of law submitted to it by the defendant.

Eighteenth : The court erred in making its special

finding No. 1, as follows:

*'l. Nome Dredging Trust is and was at all

times in the complaint mentioned, an unincor-

porated association formed by trust agree-

ment duly executed and acknowledged. Said

Nome Dredging Trust was created by the con-

tract and trust agreement, a true copy of which

is annexed to and made a part of defendant's

answer and marked Exhibit 'A' thereto.

Said trust agreement was executed and ac-

knowledged by E. E. Powell as trustee, party

of the first part thereto, at Nome in the Terri-

tory of Alaska, on the 29th day of July, 1922,

and by F. S. Powell and Geo. W. Dutton, sec-

ond parties thereto, on the 24th day of August,

1922, at Seattle, King County, Washington.

In accordance with the provisions of said trust

agreement said E. E. Powell, trustee, did on

the 26th day of August, 1922, by deed and bill

of sale, in writing, duly executed and acknowl-

edged, convey to F. S. Powell and Geo. W.
Dutton, in their capacity as trustees of said
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Nome Dredging Trust, all the real and personal

property described in said [265] Exhibit 'A'

to defendant's Answer, being the same real and

personal property described in Schedule 'A' to

Exhibit One to plaintiffs' Complaint. At the

time the contracts set forth in the plaintiffs'

complaint were executed, F. S. Powell and Geo.

W. Button were the sole trustees of said Nome
Dredging Trust, but thereafter on the 21st

day of July, 1925, the number of trustees

of said Nome Dredging Trust was regu-

larly increased to three, and plaintiff E. E.

Powell was thereupon elected and appointed

one of the trustees thereof, and at the time

of the commencement of this action, said

F. S. Powell, Geo. W. Dutton, and E. E. Powell

were and they ever since have been, and now

are, all the trustees of said Nome Dredging

Trust, and as such have the legal capacity to

sue and maintain this action."

Nineteenth: The court erred in making its spe-

cial finding No. 2, as follows:

"2. The business and affairs of said Nome

Dredging Trust have never been liquidated or

closed, nor has any of the mining claims or real

property described in Exhibit One to plaintiffs'

complaint, and Schedules 'A,' 'B,' 'C,' and

*D' thereto, nor any interest therein, nor the

claim against defendant upon which this suit

is founded, been distributed among or conveyed

or transferred to the beneficiaries of said Nome
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Dredging Trust, the holders of its shares. The

said trustees of said Nome Dredging Trust,

have ever since the expiration of five years from

August 24, 1927, continued in office as such trus-

tees for the purpose of winding up their affairs

and liquidating the assets of the said Nome
Dredging Trust and said duties have not been

fully performed, and said trustees have at all

times since the 28th day of August, 1927, held

and they do still hold as such trustees the

full, legal title and ownership of all the said

property of said Nome Dredging Trust, both

real and personal, and none thereof has ever

been divided among or transferred or conveyed

to the beneficiaries of said trust, the owners of

its shares."

Twentieth: The court erred in making its special

finding No. 4, as follows:

"3. The Alaska Dredging Company is and

was at all times mentioned in plaintiffs' com-

plaint, a corporation organized and existing

under the laws of the State of Washington."

Twenty-first: The court erred in making its spe-

cial finding No. 5, as follows:

"5. On July 23, 1923, a written instrument

in the form prescribed by Exhibit One to plain-

tiffs' complaint, excepted as hereinafter stated

and covering the properties described in Sched-

ule 'C thereto, was executed by E. E. Powell

as first party, and Geo. W. Dutton and F. S.

Powell as trustees of the Nome Dredging Trust
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as second parties. Said written instrument

was signed, executed and acknowledged [266]

in the same manner as the instrument Exhibit

One to plaintiffs' complaint, except that instead

of being signed, executed and acknowledged by

Alaska Dredging Company as party of the first

part thereto, it was signed, executed, and ac-

knowledged by E. E. Powell as party of the

first part thereto, and was signed and executed

by the parties of the second part in the form

following

:

'Nome Dredging Trust,

By E. S. Powell,

Trustee and President,

And Geo. W. Dutton,

Trustee and Secretary,

Seal.'

Said instrument was signed, executed and

acknowledged by said E. S. Powell and Geo.

W. Dutton in the manner and form aforesaid

on July 23, 1923, and was mutatis mutandis

identical with Exhibit Two, except for the in-

sertion therein in paragraph 23 thereof of the

following sentence:

'Excepting, however, from the operation of

this article two claims not to exceed twenty

acres each in the East Bourbon Creek Basin,

which if acquired will be deemed to be included

in and covered by this agreement, but the actual

cost thereof, in such event will be added to the

purchase price.'
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Said paragraph was inserted in said instru-

ment with the knowledge, consent, and ap-

proval, and the request of the defendant

and its then President, W. P. Hanunon, and

said instrument containing said paragraph was

actually prepared by defendant's counsel under

defendant's direction and control and its exe-

cution was actually witnessed by defendant's

said counsel, and defendant did at the time

that it signed and api)roved the escrow in-

structions. Exhibit Fourteen to plaintiffs' com-

plaint, actually know and have notice that the

said instrument contained the above quoted

paragraph, and then and there acquiesced

therein and waived all objections thereto."

Twenty-second: The court erred in making its

special finding Xo. 6, as follows:

"6. On July 23, 1923, a written instrument

in the form prescribed by Exhibit One to plain-

tiffs' complaint and covering the properties

described in Schedule 'D' thereto, was exe-

cuted by E. E. Powell as first party and Geo.

W. Button and F. S. Powell as trustees of

Nome Dredging Trust as second parties. Said

written instrument was signed, executed and

acknowledged in the same manner as the in-

strument. Exhibit Two to plaintiffs' complaint,

except that instead of being signed, executed

and acknowledged by Alaska Dredging Com-

pany as party of the first i^art thereto, it was

signed, executed and acknowledged by E. E.
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Powell as party of the first part thereto, and

was signed and executed by the parties of the

second part thereto in the form following:

'Nome Dredging Trust,

By F. S. Powell,

Trustee and President,

And Geo. W. Button,

Trustee and Secretary.

Seal.' [267]

Said instrument was signed, executed and ac-

knowledged by said F. S. Powell and Geo. W.
Button in the manner and form aforesaid on

July 23, 1923, and was mutatis mutandis iden-

tical with Exhibit Two.

Twenty-third: The court erred in making that

part of its special finding, No. 7, as follows

:

"7. Upon the execution and delivery of the

contract, Exhibit One to complaint, and not

later than August 15, 1923, the defendant, Ham-

mon Consolidated Gold Fields took possession

of all the real and personal property described

in the said contract. Exhibit One, and the

Schedules 'A,' 'B,"C,' and 'B' thereto and com-

menced the performance of the lease thereby

created, and so continued in the possession

of all said property, and in the performance of

said lease until subsequent to Becember 29,

1927."

Twenty-fourth: The court erred in making its

special finding No. 8, as follows

:
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**8. Plaintiffs have not, neither has Nome
Dredging Trust, nor Alaska Dredging Company,

nor E. E. Powell, agreed to accept or accepted

the attempted surrender of said contract. Ex-

hibit One, and the plaintiffs have not, neither has

Nome Dredging Trust, nor Alaska Dredging

Company, nor E. E. Powell, at any time taken

or accepted possession of any of the real or

personal propert}^ described in said contract,

exhibit one, and the Schedules *A,' 'B,' 'C,'

and 'D' thereto. Neither the plaintiffs nor said

Nome Dredging Trust have ever at any time

agreed, and do not now agree to the said at-

tempted surrender and temiination of defend-

ant's liability to them created by the execution

of said contracts, Exhibit One, and the other

leases and options executed pursuant thereto,

and neither the plaintiffs nor said Nome Dredg-

ing Trust, have ever taken or accepted posses-

sion of any part of the real or personal prop-

erty described in said contract. Said notice of

surrender did not operate as a surrender or

termination of said or any agreement contained

in said instmment of which Exhibit One is a

copy, and did not release defendant of all or any

liability under said instrument. Said contract.

Exhibit One, was at the time of the commence-

ment of this action, in full force and effect as

were likewise the other leases executed pur-

suant to and in accordance with the provisions

of Exhi])it One covering the properties described

in Schedules 'B ' 'C ' and 'D' thereto.
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Twenty-fifth: The court erred in making that

part of its special finding No. 9, as follows

:

''9 Said royalty was paid by the

Hanunon Consolidated Gold Fields depositing

the same in the Bank of California, N. A.,

Seattle Branch, to the credit of said Alaska

Dredging Company, and was so deposited at the

various times in 1928 alleged in the answer, and

admitted by the reply, and was so paid and de-

posited by the Hammon Consolidated Gold

Fields to the credit of the [268] Alaska

Dredging Company without and not upon any

condition whatever. Alaska Dredging Com-

pany did not, by accepting said payments, agree

to or accept any condition whatever and did not

thereby agree that said contract, Exhibit One,

or any of the said other leases were surrendered

or terminated, and neither did the Nome Dredg-

ing Trust or plaintiffs, in its behalf, so agree

by reason of the payment of said money to,

or the acceptance thereof, by said Alaska Dredg-

ing Company. Neither Nome Dredging Trust

nor plaintiffs, nor Alaska Dredging Company,

became or were in any manner, or to any extent,

estopped by the payment and receipt of said

money."

Twenty-sixth: The court erred in making that

part of its special finding No. 10, as follows

:

"10 Said payment was not in

full of all claims and demands of said E. E.

Powell against defendant nor any claim or
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demand other than said judgment for balance

of royalties and/or minimum payments due said

E. E. Powell for the year, 1927."

Twenty-seventh : The court erred in making that

pai't of its special findings, No. 12, as follows

:

"12. The Bank of California, N. A., was not

the agent of plaintiifs, nor of the Nome Dredg-

ing Trust, nor of Alaska Dredging Company
nor of E. E. Powell, except as escrow agent to

perform the duties provided by the escrow in-

structions set forth as exhibits to plaintiffs'

complaint. Said Bank of California, N. A., was

agent of defendant for like purposes. '

'

Twenty-eighth: The court erred in making its

special finding, No. 13, as follows

:

*'13. The plaintiffs have fully done, and per-

foiTQcd all things provided by said contract

Exhibit One to plaintiff's complaint on their

part to be done and performed."

Twenty-ninth: The court erred in making its

special findings nmnbered 11, 15, 16, 17, and 18, and

each thereof.

Thirtieth: The court erred in making its con-

clusions of law^ No. 1, as follows

:

"1. Plaintiffs, as trustees of the Nome
Dredging Trust, have capacity to sue and main-

tain this action." [269]

Thirty-first : The court erred in making its con-

clusion of law No. 2, as follows

:
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<(<
'2. The contract, Exhibit One to plaintiffs'

complaint, is a valid and enforceable contract

of lease between plaintiffs as trustees of the

Nome Dredging Trust as lessors, and defend-

ant as lessee."

Thirty-second: The court erred in making its

conclusion of law No. 3, as follows

:

"3. Said contracts of lease was not sur-

rendered or terminated as alleged by defendant

in its answer, but continued in full force and

effect during the entire year of 1928, and was

still in full force and effect at the time of filing

plaintiffs' complaint herein."

Thirty-third: The court erred in making its con-

clusions of law No. 4, as follows

:

"4. There is due to plaintiffs from defend-

ant on said contract of lease the whole of the

royalty and/or minimum annual pajrments fall-

ing due thereon on December 1st, 1928, amount-

ing to $25,000 and plaintiffs are entitled to

judgment against defendant therefor, together

with interest thereon from December 1st, 1928,

at 8% per annum, and costs of suit."

Thirty-fourth: The court erred in making, filing

and entering its final judgment herein, dated Octo-

ber 23d, 1929, wherein it adjudged that the plaintiffs

recover from the defendant the sum of $26,786.30
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and costs taxed at $48.50, together with interest from

date of such judgment.

PILLSBURY, MADISON & SUTRO,
ROBERT L. McWILLIAMS,
O. D. COCHRAN,

Attorneys for Defendant.

Dated: Nov. 12th, 1929.

Service by receipt of copy of foregoing assign-

ment of errors admitted this 12 Nov., 1929.

IRA D. ORTON,
LYONS and ORTON,

Atty. for Plf. [270]

[Endorsed] : Filed November 12, 1929. [271]

[Title of Court and Cause.]

ORDER ALLOWING APPEAL AND FIXING
MIOUNT OF COST AND SUPERSEDEAS
BOND.

On reading and filing the petition of the defend-

ant, Hammon Consolidated Gold Fields, for an

order allo^\dng an appeal from the final judgment

and order made and entered herein on the 23d day

of October, 1929, to the United States Circuit Court

of Appeals for the Ninth Circuit and for an order

fixing the amount of the cost and supersedeas bond

to be given by the defendant upon such appeal and

upon notice of O. D. Cochran, attorney for the de-

fendant, it is ordered that an appeal to the United
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States Circuit Court of Appeals for the Ninth

Circuit from the final judgment and order made and

entered in the above-entitled court and cause on

the 23d day of October, 1929, in favor of said plain-

tiff and against said defendant be, and is hereby-

allowed and that a certified transcript of the records,

orders, pleadings, and proceedings herein be forth-

with transmitted to the United States Circuit Court

of Appeals for the Ninth Circuit, and it is fur-

ther ordered that the amount of cost and super-

sedeas bond to be given by the defendant to the

plaintiff is hereby fixed in the sum of $29,000.00,

and that when such bond is given and approved

by the Court, the same shall operate as a cost and

supersedeas bond in this cause. [272]

Done in open court this 12 day of Nov., 1929.

G. J. LOMEN,
District Judge.

Service of the above order allowing an appeal is

admitted and receipt of copy thereof acknowledged

this 12 day of Nov., 1929.

IRA D. ORTON,
LYONS & ORTON,

Attorneys for Plaintiffs.

[Endorsed] : Filed November 12, 1929. [273]
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[Title of Court and Cause.]

BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS,
that we, Hammon Consolidated Gold Fields, a cor-

poration, as principal, and G. R. Jackson, A. F.

Wright, J. D. Harlan, John Treichlcr, and O. D.

Cochran, as sureties, are held and firmly bound

unto F. S. Powell, E. E. Powell, and George W.
Button, Trustees of Nome Dredging Trust, a Com-

mon Law Trust, the plaintiffs above named, in the

sum of $29,000.00 to be paid to said F. S. Powell,

E. E. Powell, and George W. Dutton, Trustees of

Nome Dredging Trust, a Common Law Trust, their

executors or administrators, to which payment well

and truly to be made, we bind ourselves and each

of us jointly and severally and our and each of our

executors, and administrators, and assigns firmly

b\' these presents.

Sealed with our seals and dated this 12 day of

Nov., 1929.

WHEREAS the above-named defendant has

taken an appeal to the United States Circuit Court

of Appeals for the Ninth Circuit to reverse a judg-

ment made and entered in the District Court for the

Territory of Alaska, Second Division, on the 23d

day of October, 1929, against defendant and in favor

of plaintiffs in the sum of $2^,786.30, interest and

costs,— [274]
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NOW, THEREFORE, the conditions of this

obligation is such that if the above-named defendant

shall prosecute said appeal to effect and answer all

costs and damages if he fail to make good his plea,

then this obligation shall be void; otherwise to re-

main in full force and virtue.

Dated at Nome, Alaska, this the 12 day of Nov.,

1929.

HAMMON CONSOLIDATED GOLD FIELDS.
By O. D. COCHRAN,

Its Attorney,

Principal.

O. R. JACKSON,
A. F. WRIGHT,
J. D. HARLAN,
JOHN TREICHLER,
0. D. COCHRAN,

Sureties. [275]

United States of America,

Territory of Alaska,—ss.

G. R. Jackson, A. F. AVright, J. D. Harlan, John

Treichler, and 0. D. Cochran, being each first duly

sworn, each for himself doth depose and say: That

he is one of the sureties who signed the foregoing

bond on appeal and that he is worth the sum of

$12,000 over and above all just debts and liabilities

and exclusive of property exempt from execution.

G. R. JACKSON.
A. F. WRIGHT.
J. D. HARLAN.
JOHN TREICHLER.
O. D. COCHRAN.
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Subscribed and swoni to before me this 12 day

of Nov., 1929.

[Seal] J. G. K. TOUSSAINT,
Notary Pii])li(' in and for the Territory of Alaska.

My commission expires May 17th, 1930.

The above and foregoing cost and supersedeas

bond is hereby approved and execution herein is

hereby stayed pending the final determination of this

action upon appeal, and until further order of the

Court.

Done in open court this the 12 day of Nov., 1929.

G. J. LOMEN,
District Judge.

0. K.—IRA D. ORTON,
Attorneys for Plaintiffs. [276]

[Endorsed] : Filed Nov. 12, 1929. [277]

[Title of Court and Cause.]

ORDER ENLARGING TIME TO AND INCLUD-
ING JANUARY 1, 1930, TO DOCKET
TRANSCRIPT.

Good cause appearing therefor, it is upon the

motion of O. D. Cochran, Esq., attorney for the de-

fendant, ORDERED that the time for docketing

the transcript herein in the Ninth Circuit Court

of Appeals is hereby enlarged so that the same may
be docketed on or before the first day of January,

1930.
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Dated at Nome, Alaska, this 16tli day of Xovem-

ber, 1929.

G. J. LOMEN,
District Judge.

[Endorsed] : Filed November 16, 1929. [278]

CERTIFICATE OF CLERK IJ. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United States of America,

Territory of Alaska,

Second Division,—ss.

I, Thos. D. Jensen, Clerk of the District Court of

Alaska, Second Division, do hereby certify that the

foregoing typewritten pages, from 1 to 278, both

inclusive, are a true and exact transcript of the sum-

mons, complaint, motion to make definite and

certain, motion to strike, demurrer to complaint,

minutes of court overruling demurrer, answer,

reply, stipulation waiving jury, opinion of Court,

judgment, bill of exceptions, petition for appeal,

assignments of error, order allowing appeal, bond,

order enlarging time to docket transcript in the

case of F. S. Powell, E. E. Powell and George W.

Dutton, Trustees of Nome Dredging Trust, a Com-

mon Law Trust, Plaintiffs, vs. Hammon Consoli-

dated Gold Fields, a Corporation of the State of

Maine, Defendant, No. 3101 this Court, and the

whole thereof, as appears from the records and files

in my office at Nome, Alaska; also certify that the
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orig:iiial citation on appeal is attached to this tran-

script.

Cost of transcript, -$127.55 ; jjaid by O. D. Cochran,

attorney for defendant.

IX WITNESS WHEREOF. I have hereunto .set

my hand and affixed the seal of said court, this 23d

day of November, 1929.

[Seal] THOS. D. .JENSEN,

Oerk [279]

[Title of Court and Cause.]

CITATION.

United States of .America,

Territory of Alaska,—ss.

To the President of the United States of America

to F. S. PowelL E. E. PowelL and George W.
Dutton, Trustees of Nome Dredging Trust, a

Common Law Trust, Plaintiffs, Above Named,

GREETING:

You are hereby cited and admonished to be and

appear at the United States Circuit Court of Ax>-

l>eaLs for the Ninth Circuit to be held at the City of

San Francisco, in the State of CaUfomia, within

Thirty days from the date of this citation, to wit,

on the 11th day of December, 1929, pursuant to an

order allowing appeal entered in the office of the

Clerk of the District Court of the Territory of

Alaska, Second Division, from the final judgment
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and order filed and entered therein upon the 23d

day of October, 1929, in that certain action wherein

you, the said F. S. Powell, E. E. Powell, and G. W.
Dutton, Trustees, of the Nome Dredging Trust, a

Common Law Trust, are plaintiffs and Hammon
Consolidated Gold Fields, a corporation, are de-

fendant to show cause if any there hy, why the said

final judgment and order rendered against the said

defendant in said order allowing appeal mentioned

should not be corrected and why speedy justice

should not be done to the parties in that behalf.

[280]

WITNESS the Honorable WILLIAM HOWAED
TAFT, Chief Justice of the Supreme Court of the

United States of America, this 12th day of Novem-

ber, 1929.

G. J. LOMEN,
District Judge.

Attest my hand and the seal of the District Court

of the Territory of Alaska, Second Division, at the

Clerk's office at Nome, Alaska, this the 12th day of

November, 1929.

[Seal] THOS. D. JENSEN,
Clerk of the District Court for the Territory of

Alaska, Second Division.

Service of the above and foregoing citation is

hereby acknowledged by receipt of copy thereof this

the 12th day of November, 1929.

IRA D. ORTON,
LYONS & ORTON,

Attorneys for Plaintiffs.

[Endorsed] : Filed November 12, 1929. [281]
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[Endorsed] : No. 6025. United States Circuit

Court of Appeals for the Ninth Circuit. Hammon
Consolidated Gold Fields, a Corporation, Appel-

lant, vs. F. S. Powell, E. E. Powell and G. W.
Dutton, Trustees of the Nome Dredging Trust, a

Common Law Trust, Appellees. Transcript of Rec-

ord. Upon Appeal from the United States District

Court for the Territory of Alaska, Division Num-
ber Two.

Filed December 23, 1929.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

In the United States Circuit Court of Appeals for

the Ninth Circuit.

No. 6025.

HAMMON CONSOLIDATED GOLD FIELDS, a

Corporation,

Appellant,

vs.

F. S. POWELL et al..

Appellees.

STIPULATION RE PRINTING TRANSCRIPT
OF RECORD.

It is hereby stipulated that in printing the record

in the above-entitled cause the following matters

may be omitted therefrom, namely: All exhibits
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attached to the pleadings, the bill of exceptions and

the opinion of the trial court.

It is further stipulated that the parties in the

briefing and argument of said cause may refer to

the matter in the record in the case of Hammon
Consolidated Gold Fields vs. E. E. Powell, No. 6024,

corresponding to the matter omitted from the

printed record in this cause. Should any question

arise as to any of said omitted matter reference may

be made to the typewritten record on file in said

cause.

Dated: January 17, 1930.

PILLSBURY, MADISON & SUTRO,
Attorneys for Appellant.

THOMAS R. LYONS,
IRA D. ORTON,
Attorneys for Appellees.

So ordered.

FRANK H. RUDKIN,
U. S. Circuit Judge.

[Endorsed]: Stipulation. Filed Jan. 24, 1930.

Paul P. O'Brien, Clerk.


